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KOKE COMPANY OF AMERICA, 

SOUTHERN KOKE COMPANY, LTD., 

KOKE COMPANY OF TEXAS, ; 
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KOKE COMPANY OF ARKANSAS, States District Court 


Defendants-Appellants, for the District of 
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VS. 
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Statement of the Case. 


This is an appeal from an interlocutory order entered 
after hearing on pleading and proofs enjoiing the de- 
fendants below, appellants here, from trade-mark in- 
fringement and unfair and fraudulent trade practices m 
the manufacture and sale of soft drinks arising out of 
the following facts: 


The Coca-Cola Company is the manufacturer and 
seller of the well known and widely advertised beverage, 
Coca-Cola, and is a Georgia corporation, organized in 
1892. It is successor to the trade rights of various in- 
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dividuals and copartnerships with respect to this prod- 
‘uct. The Coea-Cola Company’s chain of title is complete 
and is evideneed by documents, reproductions of whieh 
are in the reeord. An abstraet with appropriate refer- 
enees to the testimony will be found in Sehedule I. In- 
deed, The Coca-Cola Company’s title to the business of 
manufacturing and selling Coca-Cola and its ownership 
of the trade rights therein are not disputed. 


Coea-Cola has aequired eertain familiarly used niek- 
names. Those involved in the present case are the words 
‘*Koke,’’? into whieh the name Coea-Cola 1s eommonly 
abbreviated by the publie, and ‘‘Dope,’’ whieh is a nick- 
name for Coca-Cola in certain sections of the country. 


The acts of infringement and unfair trade complained 
of are the sale by the Koke Companies of a produet not 
Coea-Cola under the names Koke and Dope, the abbre- 
viation and niekname, respectively, by whieh Coca-Cola 
is known to the publie. The IKoke Companies’ product 
whether sold under the name Ixoke or Dope is the same 
thing. They use two names for the same ariiele because 
Coca-Cola is known in some plaees as ‘‘Koke’’? and in 
others as **Dope.’’ In this way they are enabled to take 
every advantage of whatever Coca-Cola niekname may 
be in use in any loeality. The Koke Companies have also 
imitated the Coca-Cola bottle labels under which bottled 
Coca-Cola is sold to the public. They also duplicate the 
red barrels in whieh Coca-Cola syrup is invariably 
shipped, and they unnecessarily siniulate the distinctive 
coloring of the produet itself. All of these are correlative 
aets of unfair competition and are efficient aids in the 
fraudulent scheme of pirating The Coea-Cola Company’s 
good will and business. 


The lxoke Companies’ intentional false representation 
to the publie, effeetuated by the sale of their product un- 
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der the names Koke and Dope, thus placing an instru- 
ment of fraud in the hands of dealers, is made plain by 
{he express representation of their agents and salesmen 
to dealers that Koke and Dope ean be sold as and for 
Coca-Cola and the suggestion that this be done. The 
inevitable result has followed and the Koke Companies’ 
goods are in fact sold as and for Coca-Cola and the pub- 
lic is thus deceived and The Coca-Cola Company is m- 
jured. It is not necessary to indulge in any speculation 
concerning the motives behind the Koke Companies’ con- 
duet. It is plain from the reeord im tlis case that their 
scheme is a deliberately fraudulent one, piratieal in its 
inception and dishonest in its operation. 


As a means of earrying out the deception involved in 
the use of the Coca-Cola nicknames Koke and Dope 
and as a deviee to impress their customers and give a 
Keen), aspect to the fraud, J. OG. Masfield, who is the 
alleged predecessor im title of the various IX<oke Com- 
panies and an officer of several of them, purchased cer- 
tain trade-mark registrations in the United States Pat- 
ent Office of the words Koke and Dope. 


The Murfreesboro Bottling Works of Murfreesboro, 
Tenn., on August 21, 1906, registered as a trade-mark for 
beverages the word Koke. The certificate is number 
SO site 

Tfonppert & Worcester, of Birmingham, .Ala., on June 
4, 1907, secured a registration in the Patent Office of the 
word Dope. The certificate is number 63,033. 


iptseS We L Bittine, of Sherman, Texas, secured a 
label registration showing the word ‘‘Koke’’ claimed to 
be applied to a chemical compound, and Bitting, on Au- 
sust 21, 1911, applied for a trade-mark registration of 
the word Koke for a beverage. 

These registrations were purchased by J. C. Mayfield, 
and later were assigned by him to the Koke Company of 
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Ameriea, which company has attempted to heense the 
other Koke Companies, to use these words. 


These purchases were made prior to the issuance of 
the last registration to W. L. Bitting, above named, and 
the certificate, number 94,869, was issued on Jannary 
13, 1914, to the Koke Company of America as Bitting’s 
assignee, 

It appears from the testimony in this ease that the ap- 
phieants for registration im each imstance apphed with 
knowledge that the words Koke and Dope were 
commonly used nicknames for Coca-Cola and these regis- 
trations were purchased hy Alavfield as a part of his 
scheme to pirate wpon The Coca-Cola Company’s trade 
rights, and for the purpose of justifying and apparently 
legalizing the sale of the Koke Companies’ produet to 
the publie in response to requests for Koke and 
Dope, which requests, of course, were definite demands 
for Coca-Cola, so intended by the purchaser and so un- 
derstood by the seller. 


These registrations form an important element in the 
KXkoke Companies’ plan of unfair trading. One of their 
ecards is here illustrated: 


(GMPANY 


oF AMERICA 
REG.U.S. PAT., OFF, — inmate = we —_ = AEG. U.S. PaT.,, OFF. 
DEC. 27, 1898 N° 6IS2 = << «=6JUNE 1, 1907, NV 63033 
AUG. 21, 1906 N° 55.878 UNITED STATES, MEXICO, CUBA AND CANADA, XE 6 Dope 
SUBSIDIARY OFFICES ARE NON-ALCOHOLIC AND HAVE 
CHICAGO, ST LOUIS, CHATTANOOGA, DALLAS, LOS ANGELES, NO HARMFUL EFFECT. 
NEW ORLEANS, WASHINGTON AND NEW YORK, 

NOTICE ! 


Our customers will please notify US, or the INDUSTRIAL SURETY CO. of NEW YORK 
of any infringements on our trade-marks "KOKE" or "DOPE," or of any one substituting any other 
beverage on calls for "KOKE" or "DOPE." This is a violation of the Federal laws, and we will 
prosecute any and all persons who thus infringe upon our rights, to the fullest extent of the law. 

KOKE COMPANY OF AMERICA 
j. C. MAYFIELD, President 
PRESENTED BY 
J. W. MAYFIELD 


REPRESENTING THE NEW ORLEANS OFFICE | over J 
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Similar warnings and threats appear in the Koke Com- 
panies advertisements in trade papers to dealers. For 
example, there appears in an advertisement in the South- 
ern Carbonator and Bottler the statement, ‘‘ keep Your 
Conscience Clear. We have the sole right to sell ‘Woke’ 
or ‘Dope’ and are protected in the use of these names 
by United States trade-mark registrations as shown 
above.’’ (Ree., 1686.) 


Mayfield deseribes the Koke Compamies’ products as 
‘the legalized drink.’’? (Ree., 1687.) 


Thus it will be seen that a produet which sells to the 
trade for less than Coca-Cola (Ree., 1687), and is sold to 
the consumer at the same price and under nicknames 
always applied to Coca-Cola and as a ‘‘legalized drink,’’ 
substitution for Coca-Cola is not only suggested and in- 
vited, but is announced to be legitimate, legally unassail- 
able and licensed, indeed compelled under penalty, by the 
Federal Government. 


The court below found as facts from the evidence that 
the words Koke and Dope are each an abbreviation of 
Coca-Cola and are used by the public and by purchasers 
in designating Coea-Cola. That these words were 
adopted and used by the Koke Companies and Mayfield 
with the deliberate purpose of representing their goods 
to be the produet and manufacture of The Coea-Cola 
Company and that the Koke Companies’ salesmen were 
instructed to sell and did sell Koke and Dope as and for 
Coca-Cola. 


Judge Sawtelle in his opinion said (235 Fed., 408) : 


‘“‘T find as a matter of fact from the evidence that 
the defendant, Koke Company of America, was or- 
ganized for the purpose of manufacturmeg ‘and sell- 
ing a syrup in imitation of that produced by the 
plaintiff, and that it aided the persons, to whom it 
sold its product, in the substitution of its product for 
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that of plaintiff; that the name selected was chosen 
for the purpose of reaping the benefit of the adver- 
tising done by the plaintiff. 
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T am econvineed that when the witness Mayfield 
adopted the name ‘Koke,’ he did so with the delib- 
erate purpose of representing Ins goods to be the 
produet and manufacture of the Coca-Cola Com- 
pany. I further find that the purchase of the trade- 
mark ‘Koke’ from the Murfreesboro Bottling 
Works and from Bitting was made with a knowledge 
that same was being used to imitate plaintiff’s prod- 
uct and were acquired, not because they distinguish- 
ed the product sold under such name, but heeause 
it would permit defendants to better dispose of their 
product as and for Coca-Cola, especially in view of 
the fact that the label of plaintiff was copied and 
mnitated and the barrels in which its products were 
shipped were colored as nearly hke those of plaintiff 
as possible. 

The witness Wright of the Southern Koke Com- 
pany justified the use of the name ‘IXoke,’ for he 
says that the name ‘Koke’ was adopted to take ad- 
vantage of the demand for soft drinks in that name, 
and I conclude from the evidence in this case that 
the word ‘Dope’ was adopted for the same purpose. 
I also find that the defendants’ salesmen were in- 
strueted to sell and did sell both products as and for 
Coca-Cola. I find that both words are an abbrevia- 
tion of the words ‘Coca-Cola’ and are used by the 
public and by purchasers in designating the plain- 
(ill Copmocduet, “CocasColan 2 


One of the labels used by the Koke Companies, which 
the court below finds and their promoter (Moore) ad- 
mits was copied from the Coca-Cola label, is here par- 
alleled with a Coea-Cola label each attached to a bottle 
and as seen by the public. (Ree., 22. 
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The Pending Cases between the Parties, and the Deci- 
sions in Them. 


This is one of five cases arising out of the trade situa- 
tion just outlined, and in order to see the necessity for 
the various steps which have been taken, it is desirable 
at this point to trace the organization of the various 
Koke Companies, all of which are Arizona corporations. 


In 1909, J. C. Mayfield, who claimed rights in the 
names Koke and Dope hy reason of the purchase of the 
registrations just referred to, was a party to the organi- 
zation of an Arizona corporation, The Koke Company of 
Ameriea, to which he conveyed certain pretended rights 
relating to the manufacture and sale of the produet and 
the use of the names. The Koke Company of America 
by contracts licensed other corporations organized under 
the laws of Arizona to carry on the sale in certain locali- 
ties; The Koke Company of Texas, in the State of Texas; 
~The Koke Company of Oklahoma in that State; The 
Koke Company of Arkansas m the State of Arkansas, 
and the Southern Koke Company, Ltd., in certain south- 
ern territory, including the State of Louisiana. 


In point of time (December 26, 1913), the first pro- 
ceeding to be instituted was an opposition filed in the 
Patent Office at Washington by The Coca-Cola Company 
against the attempted registration under the Act of Feb- 
ruary 20, 1905, by The Kkoke Company of America of 
the word Koke as a trade-mark. 


The following other suits were brought by The Coea- 
Cola Company: 


This proceeding in the United States District Court, 
for the District of Arizona, against The Koke Company 
of America, Southern Koke Company, Limited, Koke 
Company of Texas, Koke Company of Oklahoma and the 
Koke Company of Arkansas. 
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In the United States District Court for the Eastern 
District of Louisiana, Northern Division, against South- 
ern Koke Company, Limited, James L. Wright and J. C. 
Mayfield, its officers, and a bottler who was bottling Koke 
under the counterfeit labels. Mayfield is the alleged 
predecessor in title of all the Koke Companies. 


In the United States District Court, for the Northern 
District of Texas, Dallas Division, against Koke Com- 
pany of Texas, WW. McCarty Moore and G. J. Van Winkle, 
who were president and secretary, respectively, of the 
company, HK. M. Boyd, a director, and a bottler who was 
bottling Koke under the labels imitating the Coca-Cola 
labels. 


In the United States District Court, for the Mastern 
District of Missourt, Eastern Division, against The 
Koke Company of America, J. C. Mayfield and J. H. Van 
Deusen. J. H. Van Deusen was the manufacturer of the 
svrup produet for the Koke Companies. 


By stipulation an order of court was entered in all the 
eases whereby the testimony was to be taken but once 
and filed in all. 


Three of the cases have already been argued and de- 
eided. This one against the Arizona corporations, was 
decided hy Judge Sawtelle, of the United States District 
Court for the District of Arizona, on July 7, 1916 (235 
Fed., 408), and is here on appeal. The opinion and de- 
cree are printed as Appendices I and IT to this brief on 
pages 141 and 153 respectively. 

The case in the Louisiana District Court was argued 
at New Orleans in January, 1917, and decided on May 
24,1917. Judge Foster found all the issues in favor of 
The Coca-Cola Company and entered a decree enjoining 
the infringing and unfair practices complained of. This 
deeree is printed as Appendix III to this brief (a. Lab): 


10 


Injunction writs have been issued and served. No ap- 
peal has been taken from Judge Fester’s order and the 
time for appeal has elapsed. 

The Patent Office ease was deeided by the Examiner 
of Interferences on May 24, 1916. He held that the at- 
tempted registration of the word Koke by The Koke 
Company of America was an effort to appropriate a nick- 
name for Coca-Cola, was a fraud, and refused the regis- 
tration. The opinion of the Examiner of Interferences 
is printed at the close of this brief as Appendix IV (p. 
159.) An appeal was taken by the Koke Company of 
America to the Commissioner of Patents who on August 
14, 1917, affirmed the Examiner of Interferences. A copy 
of the Commissioner’s opinion is printed as Appendix V 
of this brief p. 180). 


The eases in the United States District Courts in Mis- 
sourl and in Texas have not vet been argued. 


It will thus be seen that this controversy on the same 
record, hetween parties identical or in privity has been 
passed upon by four different judges. The question is 
one of fact and all four judges have come to the same 
conclusions—that the Ikoke Companies were conecived 
in fraud and launched for the express purpose of pirat- 
ing the business of The Coca-Cola Company, that their 
conduct is deliberately fraudulent, and that they are in- 
tentionally passing off their product as and for Coca- 
Cola to the damage and injury of The Coca-Cola Com- 
pany and the deception of the public. Upon the record 
in this ease it is difficult to see how anv other conclusion 
could have been reached. 
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The Decisions of the Court Below of the District Court 
in Louisiana and of the Examiner of Interferences iz 
the Patent Office and of the Commissioner of Patents 
Are Correct. 


There can be no doubt of the correctness of the con- 
clusions of Judge Sawtelle, Judge Foster and the Patent 
Office authorities in view of the record before them and 
now before this court. 


That the word Koke is a common abbreviation of and 
the word Dope a familiar nickname for Coca-Cola, and 
have been for many years, is conclusively established by 
this reeord. That the word Koke is such an abbreviation 
and nickname was found as a fact by the Patent Office 
authorities and that both Koke and Dope are abbrevia- 
tions and nicknames of Coca-Cola was found by Judge 
Sawtelle and Judge Foster. The Patent Office found: 


“The opposer (The Coca-Cola Company) has in- 
troduced the testimony of numerous witnesses lo- 
cated in different sections of the country to the effect 
that customers at soda fountains who ask for Koke 
accept Coea-Cola without objection. In many in- 
stanees such eustomers, when asked if they meant 
Coca-Cola, answered in the affirmative. Some of the 
witnesses testified that, to their recollection, ‘Koke’ 
had been used as a nickname for ‘Coca-Cola’ for as 
much as twenty or twenty-five years. No attempt 
will be made to make a detailed analysis of the mass 
of testimony which has been introdueed to establish 
this point of opposer’s ease. It is objected to by the 
appheant on the ground that it is the testimony of 
interested witnesses and to a certain extent that is 
true. Much of it is the testimony of detectives em- 
ployed by the opposer and sent to different parts 
of the country for the express purpose of collecting 
evidence. Much of it is the testimony of customers 
of The Coca-Cola Company. Some of it must be en- 
tirely disregarded on the ground that it is mere hear- 
say. Some was properly objected to on the ground 
that it was given in response to leading questions. 


12 


A large proportion of this evidence, however, is free 
from objection, other than that it is the testimony 
of witnesses who, as customers or employes, are 
more or less interested in the success of the Coca- 
Cola Company as a commercial institution. No good 
reason has been shown why such evidence should not 
be accepted as true. It has been abstracted and tab- 
ulated, for convenient reference, on pages 137 to 
171 of opposer’s brief. It has not been satisfactorily 
rebutted and counsel for applicant do not contend 
that the word ‘Koke’ has not been so used. 

It will therefore be regarded as an established 
fact, for the purpose of deciding this ease, that the 
word ‘lKoke’ has been used quite generally for many 
years in certain sections of the country, and partic- 
wlarly in Texas, as an abbreviation or nicknaine, in- 
tended to distinguish opposer’s goods from goods of 
hike deseriptive propertics.’’ 


Judge Sawtelle held: 

‘‘T find that both words (IXoke and Dope) are an 
abbreviation of the words ‘Coca-Cola’ and are used 
by the public and by purchasers in designating the 
plaintiff’s produet, Coca-Cola.”’ 

Judge Foster found as a fact: 

“That the words ‘Koke’ and ‘Dope’ are each an 
abbreviation of the word ‘Coea-Cola’ and are used 
by the public and purchasers in designating the 
plaintiff’s product ‘Coca-Cola.’ ”’ 

That these conclusions are inevitable from the record 
here is shown by the quotations from the testimony in 
Schedule I. 


There is no doubt that in many sections of the coun- 
try the word IXoke is the universal designation of Coea- 
Cola and that in other sections of the country the word 
Dope is equally a specific request for Coca-Cola, so that 
a request at any fountain for a drink under the name 
Koke or Dope is understood to be a definite and specific 
request for Coca-Cola, both by the buyer and seller. The 
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testimony is plain and Judge Sawtelle found that the de- 
fendants adopted the words Koke and Dope with full 
knowledge of this fact and for the sole purpose of en- 
abling the sale of the defendants’ product as and for 
Coca-Cola by the use of these familiar nicknames. Judge 


Sawtelle uses this language: 


‘“‘T find as a matter of fact from the evidence that 
the defendant, Koke Company of America, was or- 
ganized for the purpose of manufacturing and sell- 
ing a syrup in imitation of that produced by the 
plaintiff, and that it aided the persons, to whom it 
sold its product, im the substitution of its produet 
for that of plaintiff; that the name selected was 
chosen for the purpose of reaping the benefit of the 
advertising done by the plaintiff, and that the defend- 
ants, Koke Company of America and its predeces- 
sors, did not adopt or make use of the name ‘Koke’ 
until the year 1909, and the use of said name by 
said defendants and its predecessors was not sufh- 
cient to create any right to its use as against the 
plaintifi. Parker v. Stebler, 177 Fed., 210, 9th Cir- 
cuit, The Barbed Wire Patent, 143 U. ice LR COR 
ing Vv. Winona Har vester ik orks, 19 99 U. S., 286. 


IT am conyvineed that when the witness Mayfield 
adopted the name ‘Koke,’ he did so with the deliber- 
ate purpose of representing his goods to he the prod- 
uet and manufacture of the Coca-Cola Company. 

% *% 


T further find that the purchase of the trade-mark 
‘KXoke’ from the Murfreesboro Bottling Works and 
from Bittine was made with a knowledge that same 
was being’ used to imitate plaintiff’s ‘product t and 
were acquired, not becanse they distinguished the 
produet sold under such name, but because it would 
permit defendants to better dispose of their product 
as and for Coca-Cola, especially in view of the fact 
that the label of plaintiff was copied and imitated 
and the barrels in which its produets were shipped 
all colored as nearly like those of plaintiff as pos- 
sible 


The witness Wright of the Southern Koke Com- 
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pany justified the use of the name ‘INoke,’ for he 
says that the name ‘Koke’ was adopted to take ad- 
vantage of the demand for soft drinks in that name, 
and I conclude from the evidence in this case that 
the word ‘Dope’ was adopted for the same purpose. 
I also find that the defendants’ salesmen were in- 
structed to sell and did sell both products as and for 
Coca-Cola. I find that both words are an abbrevia- 
tion of the words ‘Coca-Cola’ and are used by the 
public and by purchasers in designating the plain- 
tiff’s product, Coca-Cola.’’ 


The Commissioner of Patents said: 


‘Tn fact, it is not seen why anyone would wish to 
adopt such a trade-mark (I<oke) unless it were to 
justify the retailer in selling Ins goods on the ground 
that they were called for when, in fact, the customer 
had no such thought in mind when asking for a 
Isoke. 

Judge Foster found, 


“That the words Koke and Dope were adopted 
and used by the defendants with the deliberate pur- 
pose of representing their goods to be the produet 
and manufacture of The Coca-Cola Company.”’ 

* % % * x 


“That defendants’ salesmen were instructed to 
sell and did sell defendants’ produet under the names 
‘IXoke’ and ‘Dope’ as and for Coca-Cola.’’ 

In view of the admissions and conduet of the officers 
and incorporators of the Koke Companies no other find- 
ing in this respect could be possible. The following ap- 
pears from the testimony: 

W. MeCarty Moore, one of the ineorporators and the 
promoter of the Koke Company of America, The South- 
ern Ikoke Company, Ltd., and the Koke Company of 
Texas, and at one time an officer and director, testifies 
that the Koke Compamies were organized for the sole 
purpose of competing with The Coca-Cola Company ; that 
he knew that people asked for Coca-Cola as Koke 
years before the Koke Companies were organized, and 
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that he discussed with counsel] their right to use the word 
Kkoke in view of its being a niekname for Coca-Cola; 
that he took a Coca-Cola label to a Jabel maker as copy 
for the Koke labels and that he knows there is con- 
fusion between Koke and Coea-Cola. 


When the ents for the making of the Koke label, which 
Moore copied from the Coea-Cola label, were sent to the 
Southern Kkoke Company, Ltd., at New Orleans, there was 
a dispute about the color of the Coea-Cola label which was 
to be imitated; that Scott and Cheevers, vice president and 
salesman, respectively, of the Southern Koke Company, 
Ltd., went to a printer and could not agree upon the eolor 
of the Coea-Cola label, so they sent out and got a bottle 
of Coea-Cola with a label on it so that they could be sure 
of dupheating the color exactly. 


The color of the paimt used by the Koke Companies 
for barrels contaiming its produet was matched from the 
Coea-Cola barrels. AA paint maker was instrueted by the 
officers of the Southern Koke Company, Ltd., to get a 
red as near the Coea-Cola red as possible, and old Coea- 
Cola barrels are habitually used as containers, 


Stock was attempted to be sold on the representation 
that the produet of the Koke Company could be passed 
off as and for Coca-Cola. The salesmen of the Koke 
Companies went about the country holding out as an in- 
ducement to dealers to purehase, that Ixoke could be 
passed off for Coea-Cola and the public will not know 
the difference, and that by reason of the cheaper price 
its sale was more profitable. These representations of 
the salesmen of the Koke Companies, the suggestions to 
dealers that Koke can be suecessfully palmed off as 
Coea-Cola are not denied. The salesmen who made 
them were named (e. g., Patton, Boyd and others), and 
though still in the employ of the Koke Companies were 
not called by them as witnesses, 
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The natural and mevitable result has followed, that 
Kkoke and Dope is sold as and for Coca-Cola and 
the publie is deeeived. There is no dispute about these 
facts. Many of them are admitted by the officers of the 
Koke Companies. None is denied. Indeed, the positions 
assumed by the Koke Companies in these eases if ear- 
ried out in practice (and the record shows that they are) 
necessitate the passing off Koke and Dope for Coea- 
Cola and further that such passing off is not only legiti- 
mate, but not to pass off is illegal. Their salesmen rep- 
resent to prospective purchasers that Koke and Dope are 
the same as Coca-Cola; that they are made according 
to the same formula; that they are indistingnishable, and 
no one ean tell them apart; that under the registrations 
which Mayfield has the IXNioke Companies are entitled, un- 
der the laws of the United States, to the exclusive use 
of the words Koke and Dope and that anyone who sells 
Coca-Cola or anything else in response to requests for 
Koke or Dope is guilty of unfair trading and violation of 
the federal trade-mark statutes. The product is sold at 
a cheaper price than Coca-Cola, thus appealing to the 
eupidity of the purchaser, as the previous arguments ap- 
peal to his timidity or dishonesty. 


The record shows that salesmen of the Koke Com- 
panies systematically and continually offer these sugges- 
tions to intending purchasers. Advertisements in bot- 
tlers’ trade papers and cards of representatives carry all 
of these assertions in positive terms. The uniformity of 
the salesmen’s representations coinciding, as they do, 
exactly with the Koke Companies’ trade paper announee- 
ments, and their contentions in this and the other eases 
pending against them show that the plan above outlined 
is the coneerted scheme by which their business is con- 
ducted. 


Wy 


The evidence on these various points has been collated 
for convenient reference and will be found in the 
schedules. 


Schedule I. The Coca-Cola Company's title to the 
trade-mark Coca-Cola and its business and a tabulation 
of the enormous advertising and sales of Coca-Cola. 


Sehedule II. The use of the abbreviation Woke and the 
nickname Dope, and their exclusive application to Coea- 
Cola. 


Sehedule ILI. The distinetiveness of the red barrel im 
which Coea-Cola is invariably shipped. 

Schedule IV. The distinetive color and taste of Coea- 
Cola. 

Schedule V. The suggestion of the salesmen of the 
Koke Companies to dealers that their product ean be sold 
as and for Coca-Cola. 


Schedule VI. The evidence that the Koke Companies’ 
product is in fact sold as and for Coca-Cola, 


Schedule VII. The evidence of the actual and deliber- 
ate fraudulent intent of the Koke Companies to pirate 
upon the reputation of Coca-Cola and infringe the rights 
of The Coea-Cola Company. 


Iie, 


Brief of Law and Authorities. 
The General Rule of Law to be Applied. 


The courts in the Ninth Cireuit have always and from 
the very beginning enforced an enlightened standard of 
trade morals. They have always been quiek to detect and 
reprobate practices by which unscrupulous traders have 
attempted to filch the business of their successful competi- 
tors. The means by which this is sought to be accom- 
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plished are of no consequenee and in the deeisions im this 
eircuit the facts are as diverse as the deviees which the 
ingenuity of the dishonest schemer could coneoct. 


The following cases show the adaptability of equity 
and the disposition and ability of the courts in this cir- 
enit to cireumvent sneh parasitic activity. They include 
injunctions against the deceptive use of deseriptive 
names, grade names, imitation of package, approximation 
of labels, simulation of identifying descriptions, distribu- 
tion of imitation labels by label makers, refilling of genn- 
ine bottles with spurions goods, and oral passing off and 
substitution. In short, the courts of this cirenit have in- 
variably adapted themselves to the trade situation, and 
stopped the fraud wherever found and however mani- 
fested. 


In Coleman v. Flavel, 40 Fed., 854, Judge Deady said 
(856) : 

‘The only purpose the defendants can have in us- 
ing the plaintiffs’ part of this label is to avail them- 
selves of the reputation the plaintiffs have estab- 
lished in the markets of the world, as dealers in 
eanned salinon; and, even if their fish were in all 
respects equal to those sold by the plaintiffs, still 
they wonld, by means of false representations as to 
the plaintiff’s agenev in the matter, so far divert 
or appropriate the good will of plaintiffs’ business, 
that has cost them time, money and good eonduet to 
establish. 

However, the facet is the defendants’ use of this 
label—at least, the ageney part of it—on the fish im 
qnestion involves a false and fraudulent representa- 
tion calenlated and mtended to deceive the public, and 
injure the plaintiffs, by palming off on the former, 
in the name of the latter, an inferior article of salmon 
for a superior one. The defendants are not only 
seeking, by this means, to appropriate or trade on the 
good will of the plaintiffs’ business, but their eon- 
duct tends inevitably to injure or destroy sueh busi- 
ness.’”’ 


i 


In California Fig Syrup Co. v. Improved Fig Syrup Co., 
olettcd., 296, Mir. Justice Melkenna said (297): 


“‘Tts first and almost exact imitation of complain- 
ant’s packages and device showed, not the advertise- 
ment of a new article with a reputation yet to make, 
but the counterfeiting of an old article with a repu- 
tation already made; and the change in the device 
was and is an attempt to preserve the deceit, and vet 
avoid lability for it. 

But respondent urges that the words ‘Syrup of 
Pies’ are deseriptive, aud that complainant deceives 
when it nses them to designate its compound. The 
deceit does not appear on the face of tle bill, and 
it is unnnportant if they are descriptive. The ques- 
tion is now, not whether complainant has the exeln- 
sive right to use the words ‘Svrup of Figs’ or ‘lig 
syrup,’ but it is whether respondent has, by use of 
them and other words, and by the other imitations 
alleged and exlnbited, so far imitated the form of 
complainant’s deviee and description to represent its 
goods as its goods, and appropriate its reputation 
and trade. The gravamen of the action is the simu- 
lation of complainant’s devices and the deception of 
purchasers. This is the principle of the best-con- 
sidered cases, uniting them, notwithstanding their 
diverse facts. Burton v. Stratton, 12 Fed. Rep., 696; 
Baking Powder Co. v. Fyfe, 45 Fed. Rep., 799; 
Nerve Food Co. v. Baumbach, 32 Fed. Rep., 205; 
Anonyme, ctc., Societe v. Western Distilling Co., 48 
Fed. Rep., 417.” 


In affirming this case, Improved lig Syrup Co. v. Cali- 
fornia Fig Syrup Co., 54 Fed., 175, Judge Beatty, speak- 
ing for this court said (178): 

Whos, then, should theymse it, or any words or 
phrases in similitude thereof, unless it be thereby to 
induce the public to beheve that the goods sold by 
them are those manufactured or produced by the ap- 
pellee; thus palining off the former as those of the 
latter, which the laws says shall not be done. That 
such has been appellants’ design we are constrained 
to believe when we consider the character and size 
of their bottles, their paper boxes, the printing on 
each, and other matters connected therewith; for, it 
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appearing that the terms used are not merely de- 
seriptive of the preparation in either case, it ean- 
not be conceived that it was purely by aeeident that 
appellants adopted the terms and apphanees they 
have to make known to the pubhe, and dispose of, 
their goods. While there is a difference between the 
two, there is still such similarity as we think would 
Jead many purehasers, the consumer, thongh not 
likely the general trade dealer—to purchase one for 
the other. It is against the probability of such im- 
positions upon the consuming elass of the public 
that courts will extend their protection. ‘What de- 
gree of resemblanee is neeessary to constitute an in- 
fringement is incapable of exact definition, as ap- 
plied to all cases. <All that courts of justice can do 
in that regard is to say that no trader ean adopt 
a trade-mark so resembling that of another trader 
as that ordimary purchasers, buying with ordinary 
eantion, are likely to be misled.’ AZcLean v. Fleming, 
U6 WS. or 

As we construe the restraining order of the eourt 
below, it simply exeludes the use by appellants of 
trade-marks, bottles, wrappers, and deviees used in 
offering their preparation to the public similar to 
those apphed by appellee to its preparation for a 
similar use and purpose. Appellants are not re- 
strained from making their medicine, but from offer- 
ing for sale or selling it under such or any cireum- 
stances, declarations, or representations that it may 
be taken as the preparation made and offered to the 
publie by the appellee.”’ 


These deeisions on the poimt to which they are here 


cited, are in now way modified by California Fig Syrup 
Co. vawsor den. 137 U.S., S16. 


In Hennessy v. Herrmann, 89 Fed., 669, Judge Hawley 


enjoined the sale of imitation labels which were designed 
to be. used as an aid m palining off spurious brandy as 
ITennessy’s, saying (670) : 


‘Tt is not essential that respondents should be en- 
gaged in manufacturing the labels referred to, al- 
though it would certainly be proper, if it be a fact, 
to so aver. The real question is whether or not they 


Zl 


have knowingly put into the hands of the dealers 
of the goods, by the sale of the labels, the means of 
deceiving the ultimate purchasers of the brandy. <All 
persons m any wav connected with the infringement 
of a trade-mark are responsible to the owner for the 
injury done to his rights.’’ 


In Fairbank v. Luckel, 102 Fed., 327, this court enjoined 
the use of the words ‘‘ Gold — as a name for wash- 
ing powder as an infringement of ‘‘Gold Dust,’’ Judge 
Hawley observing (330) : 

‘‘Upon these general faets, without entering into 
details, we pass to the legal questions involved here- 
in. It is assigned as error that ‘the court erred in 
adjudging and deerecing that the name ‘Gold 
Drop’’ used by the defendant does not infringe upon 
the trade-mark and trade name **Gold Dust’? of this 
complainant, and does not deeeive the trade and eon- 
sumers to the detriment of complainant,’ and that the 
court erred in refusing to enter a decree in favor 
of complainant enjoining respondent from the com- 
mission of certain aets as prayed for in the bill of 
complaint. In many of the decided eases it has been 
held that the respondent ought not to be held liable 
for the imposition or fraud of the merehants or shop- 
keepers or their assistants in palmine off upon the 
mnoeent public his goods as those of another. As 
an abstract proposition, this may be econeeded to be 
correct; but it falls far short of being the only view 
of the ease. The controlling question is whether or 
not the respondent has ‘knowingly put into the hands 
of the retail dealer the means of deeciving the ulti- 
mate purchasers.’ N. A. Meerbank Co. ¥. 2. W. Bell 
Mig Co. 230, C. Ae oes, 1( eed, S69. 573, and an- 
thorities there cited; New England Awl & Needle Co. 
v. Mariboro Awl @ Needle Co. (Mass.), 46 N. E., 386; 
Vow Munim v. Frasik (C. C.), 56 Fed., 830, 838. The 
fact that ‘Gold Drop’ was sold to retai! dealers for a 
less price furmshed an ineentive and indueement to 
retail dealers to dispose of ‘Gold Drop’ instead of 
‘Gold Dust,’ as they thereby gained a greater profit 


for themselves.’’ 


t2 
to 


Galle 

“The trade name differs from the trade-mark in 
this: that one appeals to the ear more than to the 
eye. The advertisements of the name were for the 
purpose of having the intended purehaser ask for 
‘Gold Dust’ without his having any knowledge of the 
character of the label on the ‘package he was to re- 
eeive, and in this sense the faet that the infringer 
of the name used different devices and symbols would 
have no great force. The imitation of the name ‘Gold 
Dust,’ by which the soap or washing powder of eom- 
plainant was known, would constitute an infri iInge- 
ment, because purehasers would be Hable to be mis- 
led who had no knowledge of the article except the 
advertised name as being the best soap or washing 
powder in the market. Tt is not unusual for a cer- 
tain specific article advertised extensively, of re- 
puted exeellenee, to become publicly known and ealled 
for by the name which is more readily retained in the 
memory. This is one of the reasons why respondent 
selected the name ‘Gold Drop,’—‘on aecount of its 
being short; good for advertising, and easy to re- 
member.’ 

Many precautions were taken by respondent to 
avoid imitating complainant’s label. Is it not pe- 
euliarly significant that no efforts whatever were 
made in this direction with reference to the selection 
of a name totally dissimilar from that of ‘Gold 
Dust’? Why was ‘Gold Drop’ selected? There were 
plenty of other names that were short and easy to re- 
mmber. Other manufacturers of washing soap had 
found no difficulty in this regard; for instance: 
‘Pearline’; ‘Babhbit, 1776,’ ete. When these facts are 
consider ed, i is it not reasonably clear that in selecting 
‘Gold Drop,’ which conveys to the mind so close an 
imitation of ‘Gold Dust,’ that there was some inten- 
tion or design upon the part of respondent to impose 
‘Gold Drop’ upon the pubhe as that of ‘Gold Dust,’ 
or, at least, to obtain some advantage or benefit from 
ecomplainant’s advertised trade name ‘Gold Dust’? 
Was not this result accomplished whether so intended 
Or N0t. 


In Hostetter v. Martinoini, 110 Fed., 524, Judge Morrow 
issued an injunction against the sale in bulk and in demi- 
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johns labeled ‘‘H. Bitters,’’ of imitation bitters as Hos- 
tetter’s bitters, saving (525) : 

“With regard to the first contention of the de- 
fendant, whether the names by which complainant’s 
preparation are known to the trade are merely de- 
scriptive or not, the complainant’s rights to the bene- 
fits arising from the high reputation of the prepara- 
tion designated by such names, gained by the efforts 
of complainant and its predeeessors through many 
years, 1s undoubted. It is a fundamental principle 
of the law that one cannot make use of a reputation 
which another has aequired in a trade name or mark 
for the purpose of deriving such advantage m the 
manufacture and sale of the | goods as arises from the 
good willand reputation of the original manufacture. 
Courts demand a high order of commercial integrity 
in the use by competitors of a name under which a 
rival has gained a business reputation, whether that 
name is strictly a tradeanark or is descriptive of 
quality merely, and frown wpon all filching attempts 
to obtain the reputation of another. Fuller v. Huff, 
430 CoA, 453, VOR Wade, 4 ee lite A 38? anid 
cases cited. Did, then, the defendant wrongfully at- 
tempt to use the reputation of complainant’s prep- 
aration for his own advantage?”’ 


In Van Hoboken v. Mohns & Naltenbach, 112 ¥ed., 
528, Judge Morrow ire the refillmg of empty ein 
bottles bearing the distillers’ monogram even though the 
gemune paper label and stamp on the cork were not used, 
saying (530) : 


‘fA fundamental principle in the law of trade- 
marks is the protection of the owner of the trade- 
mark against fraud in its use by others. This fraud 
may consist in such use of a trade name or mark 
as to induce purchasers to believe that they are ob- 
taining the article which has won reputation under 
the particular name or mark. It has been held that, 
even where a geographical name has been adopted 
and claimed as a trade-mark and beeome a well- 
known sign and synonym for superior excellence, its 
use will not be permitted by persons residing at 
other places for the purpose by fraud and false rep- 
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resentation of appropriating the good will and busi- 

ness which long-continued industry and skill and 

a generous use of capital has rightfully built up.”’ 
Mg Bs *% * oe 


(iain 

“Tf we consider the case as one of unfair compe- 
tition, the same result must follow. As was said in 
the various Hostetter cases (C. C.), 84 Fed., 333, 107 
ed., 705, and 110 Fed., 524, the doctrine of unfair 
competition rests upon the proposition that men 
must be honest in their business transactions, and 
rely upon the merits of their own goods, and not 
undertake to palm off inferior goods as and for the 
goods of the genuine manufacturer. Even if the 
respondent in the case at bar was using the bottles 
of complainants as a mere convenience, without dis- 
honest motives, the custom of refilling receptacles 
bearing distinetive trade names or marks with other 
manufacturers is too dangerous, and allows too 
great an opportunity for fraud against the owners 
of valuable preparations, to be permitted.”’ 


In Aeuffel v. Crocker, 118 Fed., 187, defendant imi- 
tated a series of grade names long used by the com- 
plainant and approximated the shapes and _ stvles of 
complainant’s packages extensively .employed as desig- 
nations and dress for draughting materials. Judge Mor- 
row sand) (1e9)- 

‘Upon the evidence now before the court, there- 
fore, the complainant must be presumed to have es- 
tablished the high reputation of its goods, in connee- 
tion with which the trade names used by it were of 
considerable value. The defendant, then, entering 
the field of competition, when the complainant’s 
goods were in this situation, appears to have acted 
with design in the adoption of labels of general de- 
sign and appearance in imitation of those used by 
the complainant, including the selection of similar 
names for the deseription of like goods. The com- 
plainant’s goods had become known to the eye by the 
form of package (consisting of a roll), the peculiar 
color of the outside wrapper melosing this package, 
and the distinetive label deseribing the contents. 
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These labels were alike for the different varicties of 
paper, differing only in the name deseribing the par- 
ticular kind. It required a second glance to distin- 
euish the particular name upon each package, while 
the general effeet of the label as a whole was easily 
comprehended at the first glanee. Livery feature of 
this style of wrapping and marking was apparently 
copied by the defendant, with the result that close 
serutiny was required to distinguish its paekages 
from those of the complainant. Such use of names, 
labels and wrappers was undoubtedly infringement, 
and the sale of such goods so wrapped, labeled, and 
marked was unfair eompetition.”’ 
x % % 


SG) 

‘¢The law applieable to this ease may be stated ina 
few words. It requires the defendant, in offering 
his goods to the public, to use such method of wrap- 
ping, labeling and cataloguing of lis paekages as 
not to lead an intending purehaser, of ordinary in- 
telligenee, using ordinary eare, into the mistaken be- 
lief that he is purehasing goods placed npon the 
market by the complainant, when m facet he is pur- 
chasing the defendant’s goods. The defendant does 
not appear to have observed this requirement, and 
the complainant is, therefore, entitled to the protee- 
tion of a temporary injunetion. It is immaterial 
that the defendant has ehanged the form of its label 
sinee this action was commenced. The complaint is 
direeted against the aets of the defendant committed 
prior to the commeneement of the action.”’ 


In Enoch Morgan’s Sows v. Wieedtier-Coburit Co., 118 
Fed., 657, defendant, in an attempt to compete with 
Sapolio, called his scouring soap ‘‘Sapho,’’ approxi- 
mated the shape and size of complainant’s eakes and 
simulated its labels. Judge Morrow said (661): 


“The word ‘Sapho,’ commencing and ending with 
the same letters as ‘Sapolio,’ and arranged in the 
same position upon the packages of soap, presents 
so similar an appearance to the eye in an ordinary 
glanee that, m my opinion, it could easily be mis- 


26 


taken for ‘Sapolio.’? A minute and careful inspec- 
tion will, of course, reveal the tach that 10 iseay «inte 
ferent preparation; but, in legal contemplation, in- 
fringement occurs when ‘the resemblance is such as 
to deccive an ordinary purchaser giving such atten- 
tion to the same as such a purchaser usually gives.’ 
McLean v. Fleming, supra; Sterling Remedy Co. v. 
Eureka Chemical &€ Mfg. Co., 80 Fed., 105, 25 C. C. 
A., 314; Sarlehner v. Eisner & Mendelson Co., 179 U. 
S loe4i 2 up. Cl, (400 ido: 

While it is true that no one has a monopoly of 
form, of color, or of the shape of letters, it has re- 
peatedly been held that one may not use the color 
that another has selected as a distinguishing mark of 
his goods, or use the same arrangement of letters 
and of marks, when such use is with the design to 
market his goods as the goods of another. J//ires 
Co. v. Consumers’ Co., 100eRed., 309) 41 CC. AL 
71. It is within the diseretion of the court to en- 
join such an imitation of another’s goods, when it is 
proven directly or by strong inferential evidence 
that the imitation was willfully made, or when such 
imitation, even though mnocently made, results m 
damage to the one whose rights are infringed. In 
the present case the evidence shows that the goods 
of the defendant have been mistaken by purchasers 
for those of the complainant, probably by the design 
of the dealer. And, though there is no evidence con- 
necting such dishonest dealing with the defendant in 
any way, the fact that it so dresses its goods as to 
give an easy opportunity to the unserupulous dealer 
to delude the consuming purchaser is very persua- 
sive evidence that an intention existed to enter into 
competition with the manufacturer whose goods 
were already well established, and to carry on such 
competition in a manner which courts of equity hold 
vo be nitaw 


(662 )— 
“It follows that the rights of the complainant in 


and to its trade name are infringed by the acts of 
the defendant, and that the imitation of complain- 
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ant’s packages by defendant is unlawful, in that it 
tends to ereate confusion in the trade, and work a 
fraud upon the public by inducing it to accept the 
goods of defendant for those of complamant.’’ 


In Kostering v. Seattle Brewing & Malting Co., 116 
Fed., 620, this court enjomed an imitated beer label. 
Judge Gilbert, after comparing the two, used the follow- 
ing language (621): 

“These differences are such as are usually imtro- 
dueed where the intention is to make an unfair use 
of an established trade-mark, and at the same time 
so far depart therefrom as to avoid the charge of m- 
fringement. It is argued, and it is true, that the dif- 
ferenees are apparent to anyone who will read and 
examme the labels, but that argument does not mect 
the question which the ease presents: Are the re- 
semblances between the two labels such that the con- 
sumer is likely to be misled? We have no hesita- 
tion i Saying that they are, and that the variations 
are wholly msufficient to avoid the charge of infringe- 
ment, or ereate a doubt that the label of the appel- 
lant was copied from that of the appellee, and was 
made in close imitation of all its salient features. A 
eonsuiner who has been accustomed to purchase an 
article in a dress or a package which has become 
familiar to him does not stop to read and examine. 
Many of the consumers of beer are unable to read, 
and many are foreigners, and unaequainted with the 
Fnelish language. <All consumers, whether able to 
read or not, are in fact guided by the general appear- 
anee of the package or label which is before them. 
The general appearance of the beer bottles, carry- 
ing these two respective labels, is strikingly similar. 
No argument ean add foree to the econvietion which 
is produeed by the mere sight of them. Collins- 
platt v. Finlayson (C. C.), 88 Fed., 693; Fairbank 
Gon vn Ts. WY ek, Miia. Co. 23 C. Cy A.; 554, 77 
Med) 369; Biscwli Co. v. Baker (C. C.), 99 Fed., 
ee 


In Standard Varnish Works v. Fisher, 153 Fed., 928, 
there was mvolved the alleged deceptive use of the name 
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-‘Turpentine Shellac.’”’ Judge Wolverton overruled 
demurrer, saying (930) : 

‘As a trade name, it may be properly so employed, 
but within itself it is inapt for exclusive appropria- 
tion as a trade-mark. Beyond this, however, words 
or symbols naturally descriptive of the product, while 
not adapted for exclusive use as a trade-mark, may 
yet acquire, by long and general usage in connection 
with the preparation and by association with the 
name of the manufacturer, a secondary meaning or 
signification, such as will express or betoken the 
goods of that manufacturer only, and in this sense he 
will be entitled to protection from an unfair use of 
the designation or trade name by others that may 
result in his injury and in frand of the public. 

The principle that one person or firm should not 
sell his goods as the goods of another person or firm 
hes at the bottom of the legal objection, and it is 
the making use of the trade name, which by a pe- 
euhiar and partienlar signification betokens the goods 
of a particular mannfacturer, for the purpose of 
foisting the goods of another, especially if they be 
of inferior stamp or quality, upon the market as the 
goods of that manufacturer, that the law will not 
tolerate. Such a practice is unfair and injurious 
both to the proprietor or manufacturer and to the 
jowlelie, *” 


Judge Wolverton, speaking for this court, in G. Ieile- 
man Brewing Co. v. Independent Brewing Co., 191 Fed., 


489, a case involving imitation of beer labels, remarked 
(492): 


‘CA suit for unfair competition may be maintained 
where there is no lawful trade-mark mvolved, which 
consists essentially in palming the goods of one 
manufacturer or vendor off for the goods of another. 
This is a fraud not only upon the mannfacturer 
whose goods are assimilated and replaced in the mar- 
ket, but upon the general public as well, which does 
not get what it supposes it is bargaining for. For 
the fraud thus perpetrated, the individual or the 
manufacturer, as the case may be, has his or its 
cause of suit to prevent the reeurrenee of the im- 
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position, and for such damages as may have been 
sustained on account of it.” 
(494) : 

‘The last and cardinal contention is that the label 
used by the defendant is not an infringement upon 
complainant’s trade-mark. <A simple inspection of 
the two labels, as shown by Exhibits A and C at- 
tached to the complaint, convinces one that the de- 
fendant’s label was suggested by that of complain- 
ant, which latter consists essentially, as is alleged in 
the complaint, of a conventional or typical Duteh or 
German scene, and the situation is really resolved 
into the question whether the defendant has so dif- 
fereutiated its label im the manner of its design and 
detail of execution as to avoid infringement of com- 
plainant’s label. There is a manifest effort at art- 
ful simulation to be attended with barely sufficient 
differentiation to escape infringement. Has the de- 
fendant succeeded, and does the complaint so show 
upon its face?”’ 


After deseribing the two labels, Judge Wolverton con- 
eludes (497) : 


‘‘Now, to one scanning the detailed description of 
these two Duteh seenes, or laying the pictures side 
by side, there could be no trouble in distinguishing 
the one from the other. But this is not the test. 
Will confusion result to the purehasing public by the 
use of the two not brought into direet or special com- 
parison? Would the ordinary customer applying at 
the counter for ‘Old Style Lager,’ observing the care 
customary with purchasers in that way, be likely to 
be deceived or misled into buying ‘Old German 
Lager,’ if it was offered him marked with defend- 
ant’s label?) We are impressed that he would. 

A simulation of the most prominent and distinetive 
features of the complainant’s label, is found in the 
defendant’s label. The iim is there, with the legend 
in slightly different wording suspended from a scroll ; 
the representation of men drinking at a table outside 
of the inn is there; the barrels or casks in the subway 
are there; the monks drinking at a table at or near 
the casks are there; and the coopering of a barrel 
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is there. In short, the ‘ensemble’ is there, and that, 
says the court in Cantrell & Cochrane v. Butler, 
supra, does the mischief. And quoting again: 

‘The usual purehaser neither abstracts nor an- 
alyzes for the purpose of differentiation and judg- 
ment,’ 

The complaint, fairly construed, we think, shows 
infringement upon the face of it. What the evi- 
denee may show at the trial is quite a different 
niin eas 

In Wemstock v. Marks, 109 Cal., 529, 42 Pac. 142, 
complainant operated a store of peculiar architecture in 
Sacramento. He ealled his establishment ‘‘Mechanies’ 
Store.’”? Defendant, next door, erected a building of 
similar architecture, to which he applied the name ‘‘ Me- 
chanical Store.’’ Judge Garroute, speaking for the Snu- 
preme Court, said (145): 

‘‘Upon this bald statement of facts, it cannot be 
gainsaid that defendant has done the plaintiff wrong ; 
and it is said that for every wrong there is a rem- 
edy. These facts certainly indicate a case of un- 
lawful business competition, and courts of equity 
have ever been ready to deelare such things odious. 
It is strange if plaintiff may be deprived of the 
fruits of a long course of honest and fair dealing in 
business by such wicked contrivances, and, npon ap- 
peal to the courts for relief, should be told there was 
no relief. This cannot be so, for the whole law of 
trade-marks, trade names, ete., is recognized, ap- 
proved and enforeed for the very purpose of pro- 
tecting the honest tradesman from a like loss and 
damage to that which threatens this plaintiff; and 
the fact that the question comes to us in an entirely 
new guise, and that the schemer has eoneocted a kind 
of deception heretofore unheard of in legal jurispru- 
denee, 1s no reason why equity is cither unable or un- 
willmg to deal with him. It has been said by some 
judge or law writer that ‘no fixed rules ean be estab- 
lished upon which to deal with fraud, for, were 
courts of equity to onee declare rules preseribing the 
limitations of their power in dealing with it, the 
jurisdiction would be perpetually cramped and 
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eluded by new schemes which the fertility of man’s 
invention would contrive.’ By device, defendant is 
defrauding plaintiff of its business. He is stealing 
its good will,—a most valuable property,—only se- 
eured after years of honest dealing and large expen- 
ditures of money; and equity would be impotent, in- 
deed, if it could contrive no remedy for such a 
wrong. 

The fundamental principle underlying this entire 
branch of the law is that no man has the right to sell 
his goods as the goods of a rival trader.’’ 

‘‘We think the prineiple may be broadly stated 
that when one tradesman resorts to the use of any 
artifice or contrivanee for the purpose of represent- 
ing his goods or Ihis business as the goods or business 
of a rival tradesman, thereby deeeiving the people 
by causing them to trade with lim when they in- 
tended to and would have otherwise traded with his 
rival, a fraud is committed,—a fraud which a court 
of equity will not allow to thrive.’’ 

‘In the leading case of Lee v. Haley, supra, the 
whole question is condensed by the final conclusion 
of the court into the principle of law ‘that it is a 
fraud on the part of a defendant to set up a busi- 
ness under sueh a designation as is caleulated to lead 
and does lead other people to suppose that his busi- 
ness is the business of another person.’ If the same 
evil results are accomplished by the aets practiced 
by this defendant which would be accomplished by an 
adoption of plaintiff’s name, why should equity smile 
upon the one practice and frown upon the other? 
Upon what principle of law ean a court of equity 
say, ‘If you cheat and defraud your competitor in 
business by taking his name, the court will give relief 
against you, but, if you cheat and defraud him by 
assuming a disguise of a different character, your 
acts are beyond the law?’ HMquity will not concern 
itself about the means by which fraud is done. It is 
the results arising from the means—it is the fraud 
itself—with which it deals. 

The foregoing principles of law do not apply 
alone to the protection of parties having trade-marks 
and trade names. They reach away beyond that, 
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and apply to all eases where fraud is practiced by 
one in securing the trade of a rival dealer; and these 
ways are as many and as various as the ingenuity of 
the dishonest schemer can invent.’’ 


In Banzhaf v. Chase, 150 Cal., 180, 88 Pac., 704, it was 
sought to protect the name ‘‘Old Homestead’ for bread. 
Justice Shaw remarked (705): 


‘‘The ease of the plaintiffs does not depend on its 
right to the exclusive use of the words in question. 
It is based on fraud. It rests on the right 
of the plaintiffs to restrain the conduct of 
the defendant whereby he, im order to in- 
jure the plaintiff and benefit himself, simulates the 
plaintiffs’ goods, deceives the plaintiffs’ patrons into 
the belief that his bread is that made by the plain- 
tiffs and thereby induces them to buy his own bread 
instead of the plaintiffs’, thus, by fraud and decep- 
tion, depriving the plaintiffs of the profits of such 
sales and appropriating the same to his own use. 
The nght to prevent such an injury by injunction 
does not depend on the ownership by the plaintiffs of 
any particular word, plirase, or deviee, as a trade- 
mark. If the words in question constituted a trade- 
mark of the plaintiffs, as defined by law, and the de- 
fendant was using it to plaintiffs’ injury, he would 
be restrained, although he were in entire ignorance 
of plaintiffs’ prior use, or right, and were using it 
in good faith, with wood motives, with no intent to 
injure any person, and no consciousness of such in- 
jury. But where one purposely imitates the goods, 
signs, or place of business of another, in order, by 
deceiving the other’s patrons, to sell his own goods 
as the goods of the other, and thereby obtain for 
himself the profits which would otherwise go to the 
other, it is not necessary that the devices, words, or 
signs which are imitated shall constitute a trade- 
mark. The right of action in such a case arises from 
the fraudulent purpose and conduct of the defend- 
ant and the injury caused to the plaintiffs thereby, 
and it exists independently of the law regulating 
trade-marks, or of the ownership of such trade-mark 
by the plaintiffs. The gist of such an action is 
not the appropriation and use of another’s trade- 
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mark, but the fraudulent injury to, and appropria- 
tion of, another’s trade.’’ 

The net result of the foregoing cases is that unfair 
trading is a question of fact. The rule of law is general 
and without exception—that nobody has any right to 
represent his goods as the goods of somebody elsc—it 
does not inake any difference how the representation may 
be made. It is the question of fact, whether the false 
representation is being made with which the court is 
concerned, and if this faet appears from the evidence, 
relief will be accorded and the efficient means by which 
it is-accomplished will be enjoined. 


This rule was accepted and applied by the court be- 
low in this case. Judge Sawtelle found as a fact that the 
Kkoke Companies were intentionally and purposely en- 
deavoring to pirate the Coca-Cola Company’s business 
and sell their product as and for Coea-Cola; that they 
intentionally adopted means which they knew would ae- 
complish this purpose, and that these means did in faet 
accomplish it; that the Koke Company’s goods, when 
sold under the names Koke and Dope, were sold as and 
for Coca-Cola. Judge Sawtelle thereupon entered a de- 
cree which stopped the fraud, and unless this court is 
prepared to reverse a long line of decisions which it has 
made, enjoining practices much less flagrant than those 
which the record here discloses, it necessarily follows 
that the decision of tlhe court below must be affirmed. 


Judge Sawtelle has well summarized the principle by 
which cases of this deseription are decided. 


In Coca-Cola Co. v. The Koke Company of America 
et al., 289 Wed., 408, 411, he said: 


‘‘Numerous authorities have been cited by both 
sides, with variant facts, but as each case must be 
determined on all facts that surround it, the faets 
in any prior case cannot be a guide to the decision of 


34 


the subsequent. This view is cogently pointed out 
on page three of lectures of John Cutler, of King’s 
College, entitled ‘Passing Off.’ 

The fundamental principle of the law applicable to 
this class of cases is well established. It may be 
thus stated: ‘no man has a.right to pass off his goods 
as though they were the goods of another.’ 

‘The essence of the wrong consists in the sale of 
the goods of one manufacturer or vendor as those 
of another.’ ”’ 


Canal Company v. Clark, 13 Wall., 311. 


‘“‘The difficulties which arise are in the application 
of this principle to the facts of the particular case, 
and the question which the court has to decide is al- 
ways a question of fact. The decision of the court 
depends upon all the circumstances affecting the 
plaintiff and his trade and the circumstances affect- 
ing the defendant and his trade, and both alike must 
be considered in arriving at a conclusion.’?’ 


The particular means by which the Koke Companies 
perpetrate the fraud and accomplish the sale of their 
goods as and for Coca-Cola are the use of the nicknames 
by which Coca-Cola is known and by imitating the visual 
appearance of Coca-Cola, its labels and containers. 


The use of the meknames is the principal offense but 
the imitation of label, barrel and daink itself are effi- 
cient aids in the scheme of fraud. As Judge Sawtelle 
observed: 


‘““The witness Wright of the Southern Koke Com- 
pany justified the use of the name ‘IXoke,’ for he says 
that the name ‘IXoke’ was adopted to take advantage 
of the demand for soft drinks in that name, and I 
conclude from the evidence in this ease that the word 
‘Dope’ was adopted for the same purpose. I also 
find that the defendants’ salesmen were instructed 
to sell and did sell both produets as and for Coca- 
Cola. I fmd that both words were an abbreviation 
of the words ‘Coca-Cola’ and are used by the public 
and by purchasers in designating the plaintiff’s 


product, Coca-Cola. 
*% * * * i * 
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In view of the fact that the label of plaintiff was 
eopied and imitated and the barrels in which its prod- 
nets were shipped were colored as nearly like those 
of plaintiff as possible. 

It may be that these resemblances standing alone 
would not in themselves justify any relief against 
a person using them in good faith, but when con- 
sidered in the light of all the evidence in this case, I 
cannot reconeile them with fairness.’’ 


The imitation of the characteristic seript in which the 
word Coca-Cola is always printed, the red barrel in- 
variably used as a container for Coca-Cola syrup and 
the duplication of the appearance of the drink have their 
counterparts in Coca-Cola Co. v. Gay-Ola Co., 200 Fed., 
720 (C. C. A., Sixth Cirenit), where Judge Denison said: 


‘Complainant also asks that the mjunction ex- 
tend to the use of the barrels or kegs painted of the 
same color as complainant’s, and to coloring the 
product itself with the same color, and to using any 
packages not plainly marked Gay Ola. Whether the 
injunction should have this scope must be considered. 

It is first to be observed that defendant is at the 
best on a narrow ground of legality. The name 
which it has adopted does not negative an intent to 
confuse. The product is identical, both im appear- 
ance and taste; and the form of sempt used in print- 
ing the ‘trade-mark’ names is the same. FEiven if the 
use of each of these items of similarity was lawful, 
when accompanied by good faith and no intent to 
deceive, they put the product near that dividing line 
where good or had faith 1s the eriterion, and their 
presence puts upon the user a burden of care to see 
that deeeption does not naturally result. Con- 
versely, when we find, as a fact, from the other con- 
duct of the defendant, that the underlying intent is 
to perpetrate a fraud upon the consumer, this intent 
must color the accompanying acts, and some which 
otherwise might be innocent become guilty. So here. 
The red color used by complainant on its barrels and 
kegs is not a color which it discovered, or to which 
it had any abstract monopoly; but this color has long 
Deen used by complainant in a way that was exclusive 
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in this trade. No other manufacturer of analogous 
or competing drinks uses that color of package, and 
its adoption by defendant is one of the constituent 
parts of defendant’s scheme of fraud. So, too, with 
defendant’s failure to mark its packages with any- 
thing to indicate the place of manufacture. Ordi- 
nariv a man may mark his goods, or not, as he 
pleases; but when he has his marks and labels which 
he uses on oceasions, and can have no motive for 
sending out unmarked packages except to aid in a 
fraudulent substitution, the act, otherwise permis- 
sible, beeomes forbidden. 

The question remains whether the imjunction 
should go to the extent of forbidding defendant to 
sell Gay Ola with the identieal color it now has—that 
is, to forbid its sale unless colored so as to distin- 
ewsh it from Coca-Cola. Defendant contends that 
sueh a prohibition is inconsistent with its legal right 
to make and sell an artiele which is in fact exactly 
like Coea-Cola. This contention seems unpersuasive 
in view of defendant’s pleading. In its answer, it 
has abandoned the claim of its advertising literature 
that Gay Ola is made exaetly aceording to the Coea- 
Cola formula, and urges that its product is a different 
and better compound. It says that it has improved 
upon the formula of Coca-Cola, while eliminating 
one of the elements, and that its product is ‘greatly 
superior’ to Coca-Cola. It thus destroys a consider- 
able part of the foundation, upon whieh rests its 
claimed right to adopt a eolor which will be deeep- 
tive; but we pass by this consideration. 

The reeord justifies the eonclusion that the color 
is ‘Non-functional’—to use the phraseology of the 
patent law. The bill alleges that Gay Ola is ‘arti- 
ficially and unnecessarily’ colored so as to look ex- 
actly like Coca-Cola. The answer denies this in 
terms, but it goes on to say that the color is produced 
by caramel which is in universal use for coloring 
purposes and is used by complainant for coloring 
Coca-Cola. There is here no claim that caramel 
serves any other purpose in either compound, ex- 
cept merely to give color, and saying that it is one ’ 
of the ‘component elements,’ as one of the witnesses 
does, 1s saying nothing more. It follows that the 
adoption not only of caramel but of the seleeted 
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amount of caramel was for the main and primary 
purpose of making the two articles look just alike. In 
this connection it appears that there is a great va- 
riety of coloring materials open to the use of any 
manufacturer, and selections from which are used 
by other manfuacturers. 

The record also requires the conclusion that de- 
fendant’s husiness had a substantial basis in this eon- 
templated fraud. Doubtless it intended to try to 
make a reputation and business for Gay Ola on its 
own merits in certain quarters, and perhaps even- 
tually in a general way; but it is clear that in the 
meantime, and wherever it could, and as the easiest 
way of getting a large business, it intended to have 
its product sold as and for Coea-Cola. Under these 
circumstances, we need not consider what the rule 
would be if the color was the incidental result of an 
ingredient used for some other purpose, nor yet 
what the rnle would be if the defendant had adopted 
ever a wholly unnecessary identity in color in con- 
nection with a good-faith effort to sell its own goods 
on their own merits. This court has not yet said 
that a case of fraudulent competition ean be made 
out solely by proof of identity in a nonfunetional 
particular. Rathbone Co. v. Champion, supra; ITil- 
her Wop Co. v. U. S, Sfow Co., 191 Fed., 613, 112 
C.C. A. 176. This ease is not even one of imitating 
matters of appearance in an article of common man- 
ufacture, like furniture. Globe-Wernicke Co. v. 
Macey Co., 119 Wed,, 696, 704, 56 G! CG) Ac, 304. We 
rest our conclusion here upon the faet that the color 
was adopted in part as a means of aiding the con- 
templated fraud, and that if its adoption was also in 
part innocent, there is here a confusion caused by de- 
fendant; that the burden is therefore upon defend- 
ant to see to it that ultimate fraud does not result 
from this confusion; and that, so far as defendant 
cannot safeguard this result, it may not use the 
color, There is here marked—imdeed, close—analogy 
to the rule of Westinghouse Co. v. Wagner Co., 225 
Wy S208, S28Sp. it. 691, 56k. Ed. 1222 and to 
the rule which requires an article which is likely to 
deecive as to its origin to be distinctly tagged with 
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the name of the real producer. Merriam v. Saalfeld, 
supra. It goes without saving that this tag should 
be in form adapted to reach the notice of the final 
purehaser. 

As to the bottling part of the output, defendant 
eould apparently provide reasonably efficient means 
of notice, and so probably prevent deception by see- 
ing to it that all the hottles were stamped and la- 
beled prominently with the name of its product. <As 
to the soda fountain part of the output, we do not at 
present see how deception could be efficiently pre- 
vented, save by giving the produet a nondeceptive 
eolor, although some other satisfactory means may 
be brought to the attention of the court below. The 
defendant should be enjoined from selling Gay Ola 
of a color the same as or substantially similar to 
Coca-Cola, unless and in so far as upon settlement 
of the deeree below means may be provided by which 
the ultimate consumer will be fairly advised that he 
is not getting complainant’s Coea-Cola, but is get- 
ting something else.’’ 


On settlement of the decree see: 
Coca-Cola Co. v. Gay-Ola Co., 211 Fed., 942. 


That: the name Coca-Cola is a valid trade-mark is 
shown by the followimg eases: 

Coca-Cola Co. v. American Druggists Syndicate, 
200 ed., 107. 

Coca-Cola Co. v. Deacon Brown Bottling Co., 
200 Fed., 105. 

Coca-Cola Co. v. Nashville Syrup Co., 200 Fed., 
153, 157; 215 Fed., 527. 

Coca-Cola Co. v. Virginia Syrup Co., 3 T. M. 
Repay 126: 

Coca-Cola Co. v. J. G. Butler € Sons, 229 Fed., 
Uk 

Coca-Cola Co. v, Koke Co., 235 Fed., 408. 

Coca-Cola Co. v. Bennett, 238 Fed., 513. 
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It is the universal rule that it is of no consequence by 
what means passing off and fraud are effectuated. It 1s 
the result, the actual passing off, however accomplished, 
that courts of equity prevent by enjoining the efficient 
means. 

Biuegess v. Baorgess, 3 De G.B & G., 896. 

Reddaway v. Danham, 1896, A. C., 199, 13 Ry P. 
C., 224. 

Powell v. Birmingham Vinegar Brewery Co., 
1397 ,2\. Copano P. Ce 727. 

Dennison vy. Thomas, 94 Fed., 651, 656. 

4.G. Spaldiig te bros. ¥. Gamage, 832 Kh. P. C., 
Oi. 

snamme vy. Hallet, 108 Wed., 821), 327. 

Lhowpson v. Monigomery (1891), A. C., 217, 
Gk, PC, 404) 407, SE, Pre Glas. 


In determining whether or not a false representation 
is made, the ultimate purchaser is the person considered 
and any device or artifice which may be ealeulated to de- 
ceive the ordinary, inattentive buver is unlawful. 

Liggett € Meyer y. ITynes, 20 Fed., 883, 885. 

In@big’s Exttact of Meat Co. v. Ghemisis Co.- 
Op Soc 134k. TC. 630 60, 7305 

PloverteniG@o. v. Dew, 178 Wede 73. 79. 

Cauffman v. Schiller, 123 Fed., 205, 206. 

Bassell vy. Bissell, 121 Ved., 357, 365. 

Blackwell vy. Armistead, 3 Uughes, 163; F. C., 
1474, p. 548. 

seram v. Nortiy, 134 Fed., 366, 379. 

Pilsbury v. Pillsbury, 64 Wed., 841, S47. 

Birmingham Small Arms Co., Ltd., v. Webb, 24 
Rea Oa! 


Any word or name, whatever its original character or 
its primary significance, which by association has ae- 
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quired an understood meaning identifying the goods 
of a certain producer, will be protected against imitation. 
Wotherspoon v. Currie, L. R., 5 Wouse of Lords, 
50S. 27 Law Timess(No s.). a0: 
lee vy. haley, OV Vin TNS. ), b40 no Cli; 
jo 22 GN oe ecole 
Thompson v. Montgomery, 6 R. P. C., 404, 407; 
SOR, PPC 3ole soo (ical) pe Cas. 2 ie 
Reddeuay v. Dankam (1896), A. C., 199; 13K. 
PCs: 
Reddaway v. Alden, 19 ik. P. C., 12. 
Reddaway vy. Stevenson, 20 R. P. C., 276. 
Reddwu@y v. Frictionless Packing Co., 19 Kh. P. 
Cr a05: 
ig¢da@uiay v. Jtavell, 2390. VP. ©. 621. 


The Yorkshire Relish case (Porell v. Birmingham 
Vargur@o., 13 KB P. C, 230 (1892), 3 Chr Div eess9 
(B93 Ch. 462 (1596) 2 3Glie sot. {S07 pp eas. 
ik EE eee 20), 


The Knglish courts have consistently adhered to this 
doctrine, as is shown in the ‘‘Silver Pan’’ jain ease 
(Faulder v. Rushton, 20 R. P. Co., 477), and in the cases 
of North Cheshire Brewing Co. y. Manchester Brewery 
Co. (1899), App. Cas., 83; Saxlehner v. Apollinaris Co. 
CUS peimlicwo vs: 14h) iP. C615. the “Horse Shoe” 
boiler case, Ainnell v. Ballantine, 26 R. P. C., 12; 27 R. 
P. C., 185; the ‘‘Shp on’’ coat ease, Burberrys v. Raper, 
23 R. P. C., 170; the ‘‘Chartreuse”’ case, Rey v. Lecou- 
bimger, 20 K. PLC... 265), 284 27 ainesiee ©, 268, 278, 

The courts in this country have accepted the principle 
of secondary meaning, among them the Supreme Court 
of the United States. For example: Reddaway v. Ban- 
ham has been exppressly approved in Elgin National 
Watch Company v. Ilinois Watch Case Company, 179 U. 
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S., 665, and its doctrine stated as the law of this country 
in French Republic v. Saratoga Vichy Co., 191 U.S., 427, 
435. 

This theory was accepted completely in Shaver vy, ILel- 
ler @ Metz, 108 Fed., 821, where the word ** Amernecan”’ 
was protected, and Wolf v. Mamilton-Brown Shoe Co., 
165 Fed., tis; 240 U1. S., 25) (Aamemean Girl), and the 
doctrine is now thoroughly established in this country, as 
is shown by the following cases, where the word or name 
protected is indicated: (Chartreuse), Baglin v. Cusenier. 
221 U.S., 580; (Beecham’s Pills), Jacobs v. Beecham, 221 
USS: 263 -"¢blealily Pood), letle; v vil 104A ed ae 
(‘Air Cushion,’? Rubber Horse Shoes), Revere Rub- 
ber Co. v. Consoladated Hoof Pad Co., 139" ed., i: 
(lastic Seam Drawers), Scriven v. North, 134 Fed., 366; 
Seriven v. Girard, 140 Fed., 794; (Celery Compound), 
Wells € Richardson Co. v. Siegel, Cooper & Co., 106 
Ped., 77; (Hlein Watches), Llgan National Watch Co. v. 
Loveland, 132 Fed., 41; (Waltham Watches), American 
Weithtem Watch Co. v. U. S. Watch Co., 173 
Mass., 85; 53 N. K., 141; clmerican Waltham Wateh Co. 
v. Sandman, 96 Fed., 330; (Boston Trade Peanut Roast- 
ing Co.), Vieno v. Baccigalupo, 183 Mass., 160; 67 N. K., 
641; (Robe and Tamning Co.), Dyment v. Lewis, 123 N. 
W. (lowa), 244; (Dr. Drake German Croup Remedy), 
Drake Medicine Co, v. Glessner, 68 Ohio St., 337; 67 N. 
K., (22, 726; (Lexington Mustard), Wetcalfe v. Brand, 9 
It Law hkep., S01, a5... 773, 779; (Turpentine Shel 
lac), Standard Varnish Works vy. Fischer, 153 Fed., 
928; (U.S. Dental Parlors), Cady v. Schultz, 19 R. T., 193, 
32 Atl, 915; (Portland Stoves), Van Horn v. Coogan, 52 
N. J. q., 380, 28 Atl., 788; (Keystone Oils), Buzby v. 
Davis, 150 Fed., 275; (High Standard), Lowe Bros. v. 
Toledo Varnish Co., 168 Fed., 627; (Anderson Cheese 
Cutter), Computing Cheese Cutter Co. v. Dunu (Ind. 
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App.), 88 N. E., 93; (Bates Numbering Machine), Bates 
v. Bates, 172 Fed., 892; (Angostura Bitters), Siegert v. 
Gandolfi, 149 Fed., 100; (Spanish Tile Cohesive Tile), 
Guastavino vy. Comerma, 180 Fed., 920; (Beats All Pen- 
ceil), American Leal Pencil Co. v. Gottlieb, 181 Fed., 
178; (IXKeep Clean Brushes), Florence Mfg. Co. v. Dowd, 
178 Fed., 73; (Holeproof Hosiery), Holeproof Hosiery 
Co. v. Wallach Bros., 172 Fed., 859; Holeproof Hosiery 
Co. v. Fitts, 167 Fed., 378; Holeproof Hosiery Co. v. Rich- 
mond Hosiery Mills, 167 Fed., 381; (Baker’s Cocoa, 
Baker’s Chocolate), Walter Baker & Co. v. Baker, 77 
Fed., 181; Walter Baker € Co. v. Sanders, 80 Fed., 889; 
Wealier Baker & Co, v. Wilham P. baker, 87 Fed., 209; 
Walter Baker & Co. v. Slack, 130 Fed., 514; (Garrett 
Snuff), Garrett v. Garrett, 78 Fed., 472; (Roval Baking 
Powder), Royal Baking Powder Co. vy. R. P. Royal, 122 
Neda aat 


Nicknames, abbreviations or short names, given by the 
public to a particular article, are protected against im- 
itation to the same extent as any other identifving word 
or device. 

Carroll v. Ertheidler, 1 Fed., 688. 

Wales Dalen & Co. Wwarmson, 138 O. G., 770: 
oad D., 26h 32 App Gs, 212. 

Seaaleltne; v. Apollmazs Co., Ti R. P. C., 645, 
Go2: 

In ve Indian Portland Cement Co., 134 O. G., 
ols. (1908) Co Dy sei tea pp., DOC, 463. 
inewre S. C. Herbst Immiporieng Co., 134 O. G., 
1569; (1908 )" G2 Dy 3e3 oC Np CU. 29K: 
Heublein et al. v. Adams et al., 125 Fed. Rep., 

782. 
Ehret vy. Star Brew@neCo., 136 O. G., 1533; 
(1903) Cape oll. 3p. 50, 
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Summit City Soap Works v. The Standard Soap 
Comme OmG oo Lol GD r s0 eer wo: 
)D. C., 604. 

In ve Jol Braadtand, Ltd., 1f4 O. G., 1029; 
COT ECD Ae2 ag amo). 602; 

Imeve Reiseh Brewmyy Go., 18S O. G., 811; (1913) 
Ca, 32lres) Bip DiGawet: 

The Elison-Hatvey Co. y. Monarch, 128 O. G., 
900: C. 1), (ae 10: 
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l@ie 
The Defenses. 


As these cases have progressed, various positions have 
been assumed by the Koke Companies. As soon as one 
became untenable it was abandoned and another taken 
without regard to consistency or eandor. The Koke Com- 
panies accused in this case of fraud of a singularly mean 
and disereditable deseription have defended but have 
not denied. Indeed few, if any, of the acts of intentional 
deception of which the Koke Companies stand accused by 
the testimony m this record, are even explained, much 
less controverted. The salesmen who counselled deal- 
ers to pass off the Koke Companies imitation for Coea- 
Cola and ‘‘no one could tell the difference,’’ though still 
in the employ of the Koke Companies, were not called as 
witnesses. The use of genuine Coca-Cola labels as copy 
for the Koke label is admitted. That there were fre- 
quent demands on the part of buyers of soft drinks for 
Koke and the word Koke was adopted to take advantage 
of that demand is admitted by Wright, formerly vice 
president of the Southern Koke Company, Ltd., as the 
reason for its appropriation, and it is confessed that the 
word Koke was a nickname for Coca-Cola and known to 
be such by the promoter of the Koke Companies (Moore) 
before they were organized and started business. 


In view of this situation it is not uneharitable to 
view with suspicion any defense, short of a denial, which 
may be interposed. 


The principal issue raised by the pleadings is antiel- 
pation. It is claimed with respect to Koke that J. C. 
Mayfield, the alleged predecessor of the Koke Companies, 
adopted this word as early as 1888 and continuously used 
it to the present time. This testimony is manufactured. 
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Mayfield’s evidence is designated by the Patent Office as 
‘untrustworthy,’’ and it is stated that he ‘‘apparently 
attached no importance to the fact that he was testifying 
under oath.’’? Judge Sawtelle and Judge Foster, in find- 
ing that there was no use of the word Koke till 1909, by 
clear inference held Mayfield a perjurer and the defense 
predicated upon his alleged prior use fabricated. May- 
field is the pretended predecessor of the Koke Companies, 
an officer of most, and the directing spirit of all of 
them. 


The good faith of any defense offered by the Koke Com- 
panies is therefore questionable, to be serutinized with 
suspicion aud aecepted only if established beyond any 
reasonable doubt. 


The defense of right to the use of the names Koke and 
Dope necessarily results from the elaim of the Koke 
Companies made in their conduct and representations 
prior to this suit and in their answers, where it is con- 
tended that the words Koke and Dope are the trade-marks 
of the Koke Companies, which they alone are entitled 
to use: 


This assertion was later coupled with the self-destrue- 
tive position that the words Koke and Dope are gencric 
terms and mean any beverage similar to Coca-Cola and 
may be used by anybody. 


These defenses involve the presentation to the court 
of two mutually destructive contentions. It is first con- 
tended that Koke and Dope mean the Koke Companies’ 
product only and henée are distinctive, and then that 
these words are generic and deseribe soft drinks gen- 
erally. 

That the first assertion, a property right in the Koke 
Companies of the words Koke and Dope, based on prior 
use and suceession is the basis of their business as it 
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was of their defense is clear. They purchased three Pat- 
ent Office registrations of alleged trade-marks compris- 
ing these words. The Koke Company of America sought 
to register the word Koke, claiming a use since 1888. The 
opposition in the Patent Office by the Coca-Cola Company 
against this application is one of the proceedings in the 
group of eases in which the record now before this court 
was used. It is the position assumed in the answer and 
was the basis of all the Koke Companies’ contentions un- 
til the faet that it was invented for the purposes of this 
litigation was demonstrated. Since the showing up of 
this little excursion into the realm of fiction, this defense 
has been somewhat in the background and other de- 
fenses not so manifestly manufactured, but equally dis- 
ingenuous have been urged. However, the defense of ex- 
elusive right in the Koke Companies in the words Koke 
and Dope is the defense which the pleadings put in issue 
and it must be diseussed. 


(1) The contention that Koke and Dope are the trade- 
marks of the Koke Companies. 

The claim to trade-mark rights in the words Koke and 
Dope is a double one. With respect to the word Koke it 
is based upon 

(a) Alleged priority of adoption and use by J. C. May- 
field. 

(b) Title derived by alleged assignments from 

(1) Murfreesboro Bottling Works and 
(2) W.L. Bitting of Sherman, Texas. 

With respect to the word Dope the claim to trade-mark 
rights in it is wholly derivative and is based upon an al- 
leged assignment from Houppert and Worcester of 
Birmingham, Alabama. 
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(a) The claim of trade-mark right in Koke by adop- 
tion and use. 


This is dependent wholly upon J. C. Mayfield, who 
claims to have originated this word, and is the souree 
of the Koke Companies’ title to it. He swears that he, 
with other men, was associated with Dr. J. S. Pember- 
ton, the predecessor of The Coca-Cola Company, that 
Dr. Pemberton disclosed to him the Coea-Cola formula 
and that he (Mayfield) sold the product under the name 
Koke from 1888 to the present time. 


With respect to the formula, Mayfield testified posi- 
tively that Dr. Pemberton, in January, 1888, made known 
the formula for Coea-Cola to him, that Pemberton got 
his formula book and ealled it over to him word for word. 
(Ree., 1608.) 


Mayfield is most emphatic. He testified (Ree., 1645, 
1646) : 
“*(. 435, That was the Coca-Cola formula? 
AL Mt was: 
Q. 436. You are sure of that? 
Az (fame: 
Q. 437. Absolutely? 
A. Absolutely. 
Q. 488. No possible mistake about that? 
ica INO; Sir. 
(. 439. Now, vou stated that he had made it known 
to vou from a book, did you see this book? 


elcid, 
Q. 440. Did you read from it? 
Oo Maia 


Q. 441. What was at the top of the page, if any- 
thing? 

A. Just Coca-Cola formula. 

Q). 442. Just ‘Coca-Cola formula’ was at the top 
of the page, and he read it off to you? 

A. He read it off to me and I ecopted it. 

(). 4438. You made a copy? 

A. I made a copy. 

(). 444. In Dr. Pemberton’s presence? 
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ie Aces ecir 

Q. 445. And with his consent? 

he line, 

Q. 446. There is no possible doubt about that? 


ea Ose 


(Ree., 1646) : 


‘*(), 462. And vou regarded it, and Dr. Pemberton 
regarded that formula, that Coca-Cola formula as a 
secret formula? 

Bye CS. Sir. 


At the risk of repetition, it is perhaps well at this poimt 
to contrast what Mayfield swears in this case as shown by 
the foregoing extract, with his testimony in State v. Rice. 
(Rebuttal Exhibit 6.) Here he swore: 


‘(). You elaim to have got the formula from the 
Coca-Cola people for the wine coca? 

wv, 96, sv’. 

Q. Didn’t vou claim they got it from vou? 

BING Se, 

Q. Got it from Pemberton? 

1 LOSS, 

You claim that the Coca-Cola people got Pem- 

berton’s formula and you were entitled to it? 

wy. No, sits they bought it from Pemberton. 

OF You have been claiming all the time that you 
Bad the Coea-Cola formula? 

A. Not the Coea-Cola formula.”’ 


Tn this connection too the ‘‘ Dear Judge letter,’’ written 
on Jan. 18, 1899, is significant. Mayfield there says: ‘I 
got that from the negro that worked for the Coca-Cola 
Company,’’ and again, ‘‘ Brooks, the old Coca-Cola drum- 


mer, told me some things last winter just before I left 
Atlanta.’’ 


The testimony of the witness Mayfield is the keystone 
of the arch which supports the Koke Companies’ whole 
ease. If Mavficld is suecessfully impeached and his story 
demonstrated to be false, the whole structure falls. That 
Mayfield’s testimony is not to be rehed upon is found 


56 


by the Patent Office officials, by Judge Sawtelle and by 
Judge Foster. 


There were produced in corroboration of Mayfield’s 
story his three sons and certain other witnesses, who tes- 
tified vaguely, from memory only and without the pro- 
duction of anything of a tangible nature, that Koke was 
used by Mayfield or his eompanies in which he was in- 
terested between 1889 and 1908, at Atlanta, Birmingham, 
Nashville and St. Louis. — 


There were produeed no books, orders, papers or 
labels, in faet nothing in documentary form showing any 
use of the name IXoke before 1909, All the testimony 
is vagne and general and when the witnesses were asked 
to be specific, constant refuge was fonnd in ‘‘T don’t re- 
member, ’’ 


Aecepting all the statements contained in the testimony 
of all the witnesses in support of the asserted claim to 
a trade-mark right in woke based upon Mayfield’s adop- 
tion and use, to be true, with only the infirmities in- 
evitably attaching to narratives of facts oeeurring many 
years ago and unaided by documentary evidence, and as- 
stiming that Mayfield did, as he swears, adopt the word 
Koke as a trade-mark in conjunction with Dr. Pemberton, 
Bloodworth and Murphey in 1888 and has used it con- 
tinuously since, the testimony of A. O. Murphey (called 
as a witness on behalf of the Koke Companies, Ree., 
1277), his associate at that time, demonstrates clearly 
that the original adoption of the name Koke was a fraud, 
designed to steal the Coea-Cola business, which Pem- 
herton had previously sold ‘and whieh of course they knew 
he had sold. Murphey testified that there was a quarrel 
at the time when Dr. Pemberton told him and his as- 
sociates that he had previously sold the Coca-Cola busi- 
ness but (Ree. 1283) Murphey testified that Pemberton 
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agreed that ‘‘He would get us up a substitute which 
would be identically the same thing under a different 
name.’? * * * ‘We had a discussion about trying to 
keep the name Coca-Cola.’ * * * (p. 1284.) “We 
tacitly and silently went to work to see if we could off- 
Sct il mmsome othcrmaadye: =". * “We * > * Aonecd 
On isoke,? = * * (p. 1288s) “*Leamnot say whether 
the general public at that time had adopted any mick- 
names for Coca-Cola. I say it is very natural.  Per- 
haps one might be used interchangeably with the other— 
might be nicknamed for the other. * * *” 


“We adopted the name Koke because it was the best 
way out of the emergency that we could see. We racked 
our brains to get up something with which we could meet 
the emergeney, and that was the solution. Our idea in 
meeting the emergeney was to still retain the thing 
that we had bought in some other way if we possibly 
could, to meet the emergeney that was sprung upon us 
by Dr. Pemberton. He was violating his eontract in 
regard to this particular preparation, and im adopting 
the name ‘Koke’ our idea was just such things as would 
influence a business man in an emergeney of that kind. 
I would not undertake to state that this thing or that 
thing influenced us to make a move of that kind. This 
may have been instigated by business interests, such 
interest, such influence as would control any business 
man in making a business move in an emergeney.’’* 


*Phis testimony Joses some of its point and all of its spontaneity 
when put in narrative. The questions actually put to the witness and 
Dis answers were as follows: 

“(. lad Coca-Cola got—had the general public at that time adopted 
muy nicknames for Coea-Cola ? 

A. Why. 1] cannot say. Mir. Littleton. 

QM. Well, was there—at that time, or before you adopted the name 
‘Woke’ for this product, was this Coca-Cola product Known by the name 
of ‘Coca-Cola’ or was it popwlarly and universally known by and recog- 
nized by a niekname ‘hoke’ before you adopted the name ‘Koke’ for 
this product ? 

A. I could not say as to that. I do not remember. Those little de- 
tails in regard to it, I cannot remember. It is too far back. I would 
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Assuming that every bit of the foregoing testimony is 
the literal truth—that Mayfield and his associates started 
the use of the name Koke as a trade-mark for a beverage 
made under the Coca-Cola formula in January, 1888, and 
have used it continuously from that time to this, it is 
evident that it was a scheme conceived in frand, that 
the name IKXoke was at the date of its adoption an in- 
fringement of the Coca-Cola trade-mark, that it was 
adopted because it was a nickname for Coea- 
Cola and for the purpose only of stealing the Coca- 
Cola business which Pemberton had already sold to the 
predecessors of the Coca-Cola Company. Murphey’s tes- 
timony discloses the reason for its adoption and brands 
as fraudulent its use from the beginning. Its subsequent 
use has been only as an instrument of fraud and decep- 
tion and to pirate upon the business and good will of the 
Coca-Cola Company. 


not undertake to make a positive statement in regard to a thing of 
that kind. 1t may or may not have been. It naturally should be. 

Q. Well, naturally should be what? 

A. Well, it naturally should he, but 1 would not Hke to make a 
positive statement as to that. 

Q. What do you mean by that—it is very natural? 

A. LT say it is very natural, perhaps one might be used interchange- 
ably with the other—might be nieknamed for the other. If I had been 
on the road, a salesman, perhaps I night have run against a thing of 
that kind. 

% * * * * 

Q. Did you adopt the name ‘Koke’—did you gentlemen adopt the 
name ‘Koke’ for the fraudulent purpose of making the public think the 
word ‘Koke’ was the same word as ‘Coca-Cola’? 

A. We adopted jt because it was the best way out of the emergency 
that we could see. We racked our brains to get up something with 
which we could meet the emergency, and that was the solution. 

Q. What was your idea in meeting the emergency, what did you 
have in view? 

A. ‘To still retain the thing that we had bought in some other way 
if we possibly could, to meet the emergency that was sprung upon us by 
Dr. Vemberton. He was violating his contract in regard to this 
particular preparation. 

Q. Now, in adopting the name ‘Koke’ did you adopt that and try 
to get a name as much like that of ‘Coca-Cola’ as you could, or a 
different name from it, or what idea did you have in selecting this 
name ‘Koke’ ? 

A. Well, I could not say in regard to this sort of thing, just such 
things as would influence a business man in an emergency of that 
kind. I would not undertake to state that this thing or that thing in- 
fluenced us to make a move of that kind. This may have been 
instigated by business interests, such interest, such influence as would 
control any business man in making a business move in the emergency.” 
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Jn a ease where adverse rights were sought to be based 
upon a use fraudulent in its inception, the Cireuit Court 
of Appeals for the Seventh Cireuit in Raymond v. Royal 
Giang! Oukwer CO., so Weds, 231, 235 (Jenkins, J.), in 
characterizing the defendant’s mark, said: 

‘‘It was adapted and intended to deceive the pub- 
lic. Under such cireumstanees no right arises which 
the law will countenanee. Courts do not lend their 
aid to protect imposition and falsehood.”’ 

The foregoing is on the assumption that Mayfield and 
his eo-swearers were telling the truth when they swore 
that the word Koke had been used by him and his alleged 
successors since 1888. It is perfeetly plain, however, that 
this whole narrative is fabricated. Judge Sawtelle found: 


‘*T find as a matter of fact from the evidenee * * * 
that the defendants, Koke Company of America, and 
its predecessors, did not adopt or make use of the 
name ‘IXoke’ until the year 1909, and the use of said 
name by said defendants and its predecessors was not 
sufficient to ereate any right to its use as against the 
Digit. ”* 


Judge Foster has made the same finding. 


The Patent Offiee held Mayfield’s testimony untrust- 
worthy and the majority of his witnesses ineredible and 
that while there might have been some use of the word 
before 1909, no right adverse to The Coca-Cola Company 
ean be predicated upon it. 

In order to see the entire defense in this case in its 
proper perspective and to appreciate the charaeter of 
Mayfield and the nature of the trade practices of his com- 
panies, associates, licensees and coadjutors, it is desir- 
able to trace somewhat in detail the history of this pe- 
euliar individual. 
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The History of J. C. Mayfield. 


J. C. Mayfield has been found by three competent 
tribunals on the same testimony here before the court to 
be unworthy of credence. There are, however, in the 
record facts which do not admit of doubt and there are 
certain statements made my Mayfield which can perhaps 
be aecepted as true. 


Mayfield came to Atlanta, Georgia, and with Murphey, 
Bloodworth and Pemberton organized a corporation un- 
der the name of the Pemberton Medicine Company. This 
is established by a court reeord, which is in evidence. 
The Pemberton Medicine Company, as its name indicates, 
was a patent medicine concern. Among its produets was 
‘‘Pemberton’s French Wine of Coea,’’ ‘Orange Flower 
Cough Syrup,” “Indvan- Queer Dye’ Wemon and 
Orange Klixi,’’ and ‘‘Gingerine.”’ 

Mayfield devoted a considerable portion of his time 
to real estate. In 1893 he put upon the market a drink 
which was called Celery-Cola, the formula of which had 
been worked out by Pemberton. Later Mayfield left At- 
lanta and went to Birmingham, where he bought an in- 
terest in the Schoolar Vinegar Company and continued 
to make and sell Celery-Cola in connection with dealings 
in vinegar, ‘‘Hop Jack’’ or prohibition beer and wines 
which masqueraded as cider atid sherbert for sale in dry 
territory. He organized a corporation at Birmingham 
called the Celery-Cola Company. He was also interested 
there in a company called the J. C. Mayfield Manufae- 
turing Company. There was an interval when Mayfield 
was in Boston in 1898 and his wife, and her then husband 
Brown, and 8. T. Mayfield (a son) were manufacturing 
Celery-Cola in Jersey City. There also was a time when 
Mayfield was making Celery-Cola in Nashville, Tennes- 
see, When he was devoting most of his attention to an oil 
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scheme. During the fair in St. Louis there was a plant 
established there and Celery-Cola was made in St. Louis. 


Celery-Cola,—possibly drinks called Wine Coca, Pep- 
sinola, Pepoade, Vigo and soda pop were all the soft 
drinks which Mayfield or any of the companies in which 
he was interested had made up to 1909. Celery-Cola 
was the principal produet, the others seem to have been 
ephemeral. In his correspondence with Pogue im 1905 
and 1906, particularly Rebuttal Exhibit 12, the phrase 
ocens, ““Colery-Cola ist all.’ 

The Government prosceuted Mayfield and his associ- 
ates concerning Celery-Cola (U. S. v. Mayfield, 177 Fed., 
765) and upon conviction of violation of the Food and 
Drugs Act the affairs of the Celery-Cola Company were 
wound up; the formula of Celery-Cola was changed, the 
revised produet was reehristened Koke, and Mayfield 
went to Shreveport, Louisiana, where he organized the 
Koke Company, Ltd., of Shreveport, in the fall of 1910. 

Tt was in 1909 that Mayfield first began the use of the 
name IKoke. His statements made in his testimony in 
State v. Rice, m evidence here, that in 1907 he was mak- 
ing only Celery-Cola and Pepsinola, and his sworn 
declarations made to the various Sceretaries of State in 
1910, when he was attempting to secure registration of 
the word IKXoke in the states, that its first use was in 
June, 1909, may be aeeepted as true. These statements 
were made before there was any litigation over Koke and 
before there was any incentive to falsify, and when the 
Inghly imaginative tale which he now tells was not 
thought of. 

After leaving Shreveport Mayfield went to Little Rock, 
Arkansas, then to Fort Worth, Texas, and in 1911 or- 
ganized the Koke Company of America and other Koke 
companies, which took over his pretended rights. 
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On November 28, 1911, J. C. Mayfield, on behalf of 
the Koke Company of America, purchased from Christy 
& Huggins, doing business as the Murfreesboro Bottling 
Works, registration No. 55878, in the Patent Office, con- 
sisting of the word Koke in script. This was later put in 
interference with an application of W. L. Bitting of Sher- 
man, Texas, to register the word Koke in block type and 
Mayfield, on behalf of the IKktoke Company of America, 
bought Bitting’s application which matured into registra- 
tion Number 94869, paying a substantial sum in each in- 
stance. No business or good will was taken over in either 
case. 


It is probable that at this time Mayfield had not 
thought of swearing back his use of Koke to 1888 because 
if he had, it is unlikely that he would have bought 
these registrations. His true purpose in buying them is 
characterized by Judge Sawtelle: 


*‘T further find that the purchase of the trade- 
mark ‘IXoke’ from the Murfreesboro Botthng Works 
and from Bitting was made with a knowledge that 
same was being used to imitate plaintiff’s produet 
and were acquired, not because they distinguished 
the product sold under such name, but because it 
would permit defendants to better dispose of thei 
product as and for Coca-Cola, especially in view of 
the fact that the label of plaintiff was copied and 
imitated and the barrels in which its products were 
shipped were colored as nearly lke those of plaintiff 
as possible.’’ 


That it was sometime after the pretended purchase of 
the Murfreesboro mark (November, 1911) that the pres- 
ent claim of priority was evolved, is clear from the fact 
that the contract between the Koke Company of America 
and the Southern Koke Company, Ltd. (Hx- 
hibit 174) recites Mayfield’s source of title, not as one by 
adoption and use of the word Koke from 1888, but as 
derived only by purchase from the Murfreesboro Bot- 


63 


tling Works and in his correspondence with Christy & 
Huggins concerning the Bitting interference, when the 
question of priority of the use of the word Koke was vital, 
Mayfield makes no mention of any prior use by him. 
(See Rebuttal Exhibits 92-100.) Indeed in Exhibit 100 
Mayfield, on March 3, 1913, in writing to Christy & Hug- 
gins says (referring to Bitting’s claimed date of use of 
1898), ‘‘TFhis party claimed priority to right so I un- 
derstand.’’ If Mayfield had used the word Ixoke since 
1888, as he now asserts, it 1s inconceivable that in pre- 
paring for that interference he would not have mentioned 
it to his associates. 


From the foregoing it will be seen that there is enough 
material in the undisputed facets upon which to rear the 
superstructure of fiction which Mayfield has fabricated. 
All that it was necessary to do was to add Koke to the 
list of drinks which he undeniably made and swear it 
back as far as possible. 


That Mayfield’s scheme of purloining the good will of 
the Coca-Cola Company was conceived before 1899, when 
he was manufacturing and selling only ‘‘Celery-Cola,’’ is 
shown by Murphevw’s testimony, and the ineident related 
by Mr. Candler (Ree., 385), from which it seems that May- 
field was substituting a drink called Yum Yum for Coea- 
Cola as far back as 1893. 


His piratical intention is evidenced by the certificate 
alleged to have been given to Mayfield by Mas. Pemberton. 
This document, dated August 1, 1899, contains the follow- 
ing statement: 


‘“'o my personal knowledge Mr. Mayfield was an ex- 
pert in the manufacture of both the above ecommodi- 
ties long before the present Coca-Cola and Wine Coca 
Companies were formed, and he has been at the head 
of the manufacturing department of one or the other 
of these companies ever since their organization.’’ 
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This certificate contains a statement which Mayfield 
has never had the hardihood to contend is the truth. In 
fact, Mayfield adits its falsity. (Ree., 2426.) 


He never had any connection directly or indirectly with 
the Coca-Cola Company and was never at the head of the 
manufacturing department or had anything to do with it. 
He does not assert that he ever was. 


The ‘‘dear Judge letter’’ is further evidence that he 
did not know the formula and was trying in every way 
to find out how to make Coca-Cola. This precious doeu- 
ment (the writing of which Mayfield admits) is printed in 
full later. 


It is further shown in one of the Pogue letters, ad- 
mnttedly written by Mayfield in 1905 (Rebuttal Exhibit 
No. 28), that Celery Cola was habitually and to Mayfield’s 
knowledge substituted for Coca-Cola. He says: 

‘<The druggists there would buy anything just as 
quick as they would ‘Celery-Cola,’ for they substitute 
for Coca-Cola anyway largely.’’ 

The Coca-Cola Company contends and Judge Sawtelle 
and Judge Foster both found that there never was any 
use whatever of the word Koke by Mayfield until June 1, 
1909. There can be no doubt of the correctness of this 
conclusion. We have Mayfield’s positive statement in 
State v. Rice that he was not using it in 1907. On Dee. 
15, 1905, he wrote to Pogne ‘Celery-Cola is my all.”’ 
(ixhibit 12.) We have his statements six times repeated 
in his affidavits for state registration that the first use 
was June 1, 1909. (Rebuttal Exhibits 84, 85, 86, 87, 88, 89.) 
We have the fact of his purchase of the Murfreesboro and 
sitting marks for substantial considerations, which is 
wholly inconsistent with the idea of superior title or prior 
right in Mayfield. We have the souree of the title of 
Mayfield in the contract between the Kkoke Company of 


65 


America and the Southern Koke Company, Ltd., alleged 
to be based on this purchase and not on any prior use. 


Against these facts is the inherently ineredible story 
of Mayfield and his co-swearers, discredited and disbe- 
lieved by three courts, unsupported by anything of a 
taugible character, coupled with Mayfield’s proved per- 
jury, and his successful impeachment as a witness. 

The Koke Companies have wholly failed to sustain the 
burden placed upon them of justifying their fraud, and 
in this connection it may be suggested that those who 
are guilty of the conduct of which they admit themselves 
to be guilty are not likely to hesitate at fabricating a 
defense to eseape the penalties of their wrongdomg. 


Comments on the Testimony of J. C. Mayfield. 


It is plain from a perusal of Mayfield’s testimony in 
this case and a comparison of it with the testimony that 
he gave in State vy. Rice in 1907 (Rebuttal Exhibits + and 
do), and in view of the repeated declarations he made 
under oath in connection with the registration of the name 
IXoke in the various states (Rebuttal Exhibits 84-89), that 
Mayfield’s story that he used the name Koke before 1909 
is pure invention. 

The following are parallels of a few of Mayfield’s most 
glaring contradictions which we believe demonstrate him 
to be a deliberate falsifier. 


Judges Sawtelle and Foster inferentially, and the HKx- 


aminer of Interferenees expressly, found him unworthy 
of belief. 


J.C. Mayfield, testifying in this case 
in New Orleans on Mareh 10, 1915, 
said (Tee., 1683) : 

cS), IBS. ID som kmowy wr a Alfie, 
Rice of Memphis. Tennessee? 

A. I have heard of hin. 

Q. 1829. Do you know him? 

A, Yes, sir. 

Q. 1330. Did he work for you? 

A. Yes, for a while. 

Q. 1831. Was not there some ¢laim 
that he took your formula away with 
him? 

A. Yes, sir. 

Q. 13832. Was he prosecuted for 
that? 

A. Yes, sir. 

Q. 1333. He started that with your 
formula ? 

A. J do not know. 

Q. 13834. But he was proseeuted ? 

A. TI do not know, only about the 
Case, 

(O). 1am. 
hearing? 

B AGE IRS 


You were not there at the 


Mayfield’s attention was called to 
this statement, and he was confronted 
with a transcript of lis testimony in 
State vy. Rice, at Chattanooga on July 
5, 1915, and he was asked (Tee, 
2409) : 

You testified to that effect at New 
Orleans, did you not? 

Ne Jap IO SKE 10@, SUP. it was a mis- 
take. JI suid, yes, sir. 

Q.5. This is your testimony, taken 
aut New Orleans, reported by the Com- 
missioner on behalf of the defendants? 

A. - domt know about the typo- 
graphical work there; Iwas there, of 


course. 

Q. GO. You say that is a typograph- 
ical error? 

A. A) dypographical error. 

Q. 7. chad that you did not say, 


“No, sir’; you said yes, sir? 

St SENT OS, STP: 

Q. 8. And that Mr. Fain, the Com- 
missioner, appointed on behalf of the 
defendants. made a mistake; is that 
ee 

A. They must have made it; itis a 
mistake, 

. 9. You were there? 

A. To owas there; yes, sir. 


Q). 10, Did you testify in that Rice 
case? 

AN, IE ch 

Q. 11. You were sworn in that 


case, were you not? 
A. PT suppose so. 


The record itself demonstrates that the ‘‘typographi- 


eal error’’ is an impudent fabrication. 


If the witness 


had stated that he was present at the hearing, of course, 
the next question would have been ‘‘did vou not testify in 
that ease.’’? The subject certainly would not have been 


dropped. 


It is not surprising that Mayfield hoped to conceal his 


connection with State v. Rice. 


Ile was present at the 
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trial and testified. His testimony there (a transcript -of 
which is in evidence as Rebuttal Exhibits 4 and 5) is ut- 
terly at variance with his claims here. After this tran- 
seript was offered and in response to repeated requests 
of counsel for The Coca-Cola Company, Mayfield was 
put back on the stand and attempted to explain the dis- 
erepancies between his two sworn statements. He ad- 
mitted the correctness of the transcript of his testimony 
in State v. Rice and then naively stated that he ‘‘evaded 
in a way,’’ as he calls it, the questions put to him in the 
course of that trial and attempted to explain how he came 
to do it. Instead of helping matters he succeeded, by 
his attempted explanations, in making the contradictions 
only the more apparent, for his ‘‘explanations’’ contra- 
dict not only his own previous testimony, but that of 
his son, S. T. Mayfield, and of many of the witnesses who 
had sworn in his behalf. For example: 


Mayfield testified here, in March, 1915, that he got the 
Coca-Cola formula from Dr. Pemberton in 1888. 


In 1899 he wrote the ‘‘Dear Judge”’ letter, in whieh 
he states that he got what he knew of it from a negro 
that worked for The Coca-Cola Company and certain 
things from Brooks, the old Coca-Cola drummer. 


He testified in State v. Rice, in 1907, that he did not 
have the Coca-Cola formula and did not claim it, but that 
The Coca-Cola Company bought it from Pemberton. 


He then attempts, in July, 1915, to explain his testi- 
mony in State v. Rice, by swearing that his wife was in 
the court room while he was testifying, that she had been 
trying to get the Coca-Cola formula from him 
and that he ‘‘evaded’’ when he said that he 
did not have it, forgetting apparently that he 
had testified in March, 1915, in this ease, that his wife 
knew the Koke formula, which he claims is the same as 
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the Coca-Cola formula, and that his son, 8. T. Mayfield, 
had testified that his mother, the same woman from whom 
Mayfield savs he was trying in 1907 to conceal the Koke 
formula, was making Jxoke in 1895 or 1896 with a man 


named John McCowan. = 


This series of contradictions is so ludicrous and seems 
so incredible that the actual testimony is here paralleled 
so that the court can see for itself what a mess this man 


has got himself into. 
CORU ns a 


Mayfield’s testimony In this case at 


New Orleans, Mareh 10, 1915 (Tee., 
108) : 
QM. 49. Now, was the formula for 


making Coca-Cola made known by Dr. 
Pemberton to the menrbers of that 
partnership at that time? 

A. It was to me. 

Q. 50. Now, explain, did he just 
tell you what the formula was, or how 
was that, low did he make it known 
to you? 

A. IIe got )is formula book and 
called it over toe me word for word 
before we left the Marietta Street 
place, before the contraet—oh, well, 
anyhow, it might have been after. but 
he was in bed sick and we thonglit we 
ought to have it, von know; we were 
looking after things and we had paid 
in our money aud J think he sent for 
me and T went up to his sick bed and 
he had the formula book and Tt 
brought me a book and I copied every- 
thing word for word as he give it out, 
with complete instructions. 

Q. 51. What—iras (the forniuta 
for Coca-Cola copied by you at that 
time? 

EN CES: 

Q. 52. What beeame of that book, 
Mr. Mayfield? 

A, I do not know what ever did 
hecome of it, that book. It may have 
heen IT was—I reckon it was a little 
book, anyhow, T had copies of it, com- 


plete copies either on a book or paper, 
* * * * 


The italics are ours. 


COLUNDS 2. 


Extracts from Mayfield testimony in 
State vy. Rice, at Birmingham, Ala., in 
1907. (Rebuttal Ex. 4, 5, pp. 51, 52.) 

Parker Touse, Boston, 
June 18, 1899. 
My Dear Judge: 

I have just eompleted my experi- 
menting with coca extraet. [have per- 
pected everything. Now, listen, onr 
original formula called for just twice 
the amount of coca extract that we 
are now using. I kept cutting it down 
to make the flavor more pleasant. It 
did not call for glycerine, I put that 
in to eliminate the bitter from = the 
cova extract. To got that from the 
neygvo that worked for Coca-Cola Com- 
pany. The Coca-Cola Company ex- 
tracted the leaves so they could hold 
up the quantity of extract, I now 
Iuive. T read an artiele from on Ger- 
man chemist and Brooks, the old 
Coca-Cola drunimer, told me some 
things last ivinter just before I 
left Atlante. You do know that it is 


the coca extract and caffeine that 
does the work. Al] the trade who 


have heen cutting the goods, that is, 
mixing simple syrup with if, say wine 
coca wonld not stand as much. It 
will now. So I will show you 
just how to use the glycerine with 
the leaves while T am with vou Stun- 
day and Monday. I want you to use 
two and a half gallons of the extract 
you are now making instead of 1 1-4. 
Measure ont the 2 1-2 gallons extract, 
put it in a 5-gallon keg and put 2 gal- 


COLIMN 3. 


Mayfield’s attempted explanation at 


Chattanooga, July 15, 1915 (Ree., 
2419) : 

I was in hopes we would get 
through with this lawsuit without 


dragging through the graveyard, dis- 
turbing the dead, and I so far have 
evaded it, but since you brought up 
that letter I have to explain, This 
Dear Judge was the husband of my 
first wife. I will state, however, that 
she seeured a divorce from me in 
Atlanta, legally. The court gave me 
the children, and I did the best I 
could to raise them and edueate them 
and bring them up, Mwy wife was 
demented. <All our family  physi- 
cians told me so, but at times she had 
rational intervals, and at those times 
she was very grasping, making money, 
aud the fact that I bought out the 
Coca-Cola business while she was my 
wife she thought she was entitled to a 
copy of the Coca-Cola formula, not- 
withstanding the faet that she made 
with her attorney a final settlement 
that was satisfactory. This Iciter was 
written several years after our di- 
rvoree, She demanded of me a copy of 
that formula. I put her off with one 
excuse after another, At this time 
my son and TI had a little business in 
Jersey City, She went to his place of 
husiness—I had no objection—hecause 
my son was her son. I was over there 
onee or twice, and she realized the 
value of the Coca-Cola formula—or 
the Koke formula, whieh was the sanie, 
and that if she could get a certificate 
from me she would be able to make 


considerable money by selling this 
formula. TI put her off with one ex- 


cuse after another, that I had mis- 
Placed the formula—lost it, here, yon- 
der or some place else—and that I 
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COLUMN 4. 


Mayfield testified in New Orleans 
in this case on March 10, 1915 (Ree., 
Ing) 2 

“(), 1298. I want to ask you if your 
first wife became Mrs. Diva Brown 
afterwards? 

Ay WS, SIP: 

Q. 1299. And Ars. Diva Brown 
was around the plant in Atlanta, 
Georgia, she was Mrs. Mayfield at that 
time, and was around the plant in 
Atlanta, Georgia, was she not when 
you first started to manufacture? 


A, No, sir, she was not there in 
1S88, 
Q, 1800. When did she start com- 


ing aronnd the plant as T understand ? 

A, Well, she started when I went 
hack there in 1903. 

Q. 1801. 1903? 

A, I mean 1893. 

Q. 1802. Well, did you go away 
from Atlanta before 1895? 

A. I sent my wife away from there, 
and children, hack to Roanoke, Ala- 


bama, My family were only there 
for a little while, the children in 
school. It was a cheaper plitce to live 


and after she got well they came baek. 

Q) eB, li TeBye 

A. She was not around the place, 
nobody ever seen her around there 
during the first business there, 1888 
or 1889. 

Q. 1804. Did she help manufae- 
ture around the plant at all? 


A. She may have helped a_ little 
around ieith my son and Alr. Blood- 
worth when ive went back there. T 
think she did, in “03 up to “94 or 75, 
along there. 

Q, 1305. Was she familiar with 


this formula that you got from Doctor 
Pemberton? 
A. Well, I could not answer that, 


COLUMN 1. 


(Ree., 1645): 

“Q. 483. You stated, Mr. Mayfield, 
on your direct examination that Doc- 
tor J. S. Pemberton made knoien the 
formula for Koke or Coca-Cola to me, 
he got his formula book and ealled it 
over to me word for word; when was 
eit? 

A. That was ia January, just after 
he liad signed the contract. 


Q. 434. Of what vear? 

A. Of 7888, 

Q, 4385. That was the Coca-Cola 
formula? 

Ao Ihe AERIS. 

Q. 486. You are sure of that? 

Ly RT 

Q. 437. Absolutely? 

A. Absolutely. 


Q. 488. No possible mistake about 
that? 

a No, sir 

Q. 489. Now, you stated that he 


made it known to you from a_ book, 
did you see this hook ? 

A. I did. 

Q. 440. Did you read from it? 

A. J did. 

Q. 441. What was at the top of 
the page, if anything? 

A. Just Coca-Cola formula. 

Q. 442. Just “Coca-Cola formula” 
was at the top of the page, and he 
read it off to you? 


A. dle read it off to me aud I 
copied it. 

Q. 443. You aade a copy? 

A. To made a copy. 

Q. 444. In Doctor Peniberton’s 
presence? 

a Yes, sit. 

Q. 445. And with his consent? 

A. Sure. 

Q. 446. There is no possible doubt 
about that? 

aN. NOs Sai.” 

2 * * * 


(Ree., 1646): 
“Q. 462. And you regarded it, and 
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COLIN NS 2: 


lons glycerine with it in same keg, 
shake it three or four times a day. 
You ¢an use it in six hours after thus 
treating it. If the glycerine eliminates 
the bitter, which it does, you can see 
how much more effective it can do the 
work in close contact. It’s still better 
to use a certain per cent. with the 
leaves in mixing them that I will show 
you. Now change your formnula to 2 1-2 
gallons iustead of 1 1-4: use 2 gallons 
of glycerine instead of 5, it will not 
change the cost of the compound nor 
the flavor one bit, and gives it a more 
exhilarating drink. Every man in the 
office here this morning was carried 
away with the improvement. I will 
make some flavoring for vou Monday 
so you can see, TIave alcohol, leaves, 
glycerine, Lime C. PI will go and 
boy the oils Monday morning. We have 
not the original formula and Coea- 
Cola eractly; lny 12 Ibs. confection- 
aries and sugar, extra qnality, dis- 
solve it with 1 gallon boiling water so 
T can inake some tests Monday. J irill 
have sone “Coca-Cola” and ‘Wine 
Coce aith me. TF aut ‘tiekted to deatl’ 
al being abte to get back to the oriy- 
inal fornala aud nake it identical 
‘Coca-Cola’ Tlave everything ready 
and we will start operations Saturday 
morning. 
Your friend, 

IACI, 

The foregoing is a letter Mayfield 
admitted writing and is a part of the 
record in State vy. Rice. Te testified 
further (pp. €3, 64): 

Q. You clain to hare ygot the 
formuta frou the Coca-Cola people for 
fhe twine coca? 

NOMI SUE 

QQ. Didiwt you 
from you? 


claw they got it 


COLUMN 3. 


would get it. I wrote her and wrote 
3rown several letters along that line, 
Int so very anxious was she to get it 
she caine to Boston. FT do not know, 
but I believe, when I wrote this let- 
ter in question that she was there. I 
gave it to her. She came there for 
it. As I said before, she was de- 
mented. / wrote that letter, and J 
wanted to make it ring with @ genu- 


ine ving, so that she and Judge 
Brown, who was her lawyer— 
her husband, he was a lawyer of 


course, he was a judge,—and she went 
back satisfied with that letter. If had 
put her off, as before stated, with other 
exeuses. fF promised in that letter to 
be in Jersey City, or New York, on 
Monday. FT was not there, and did 
not go. If I had gone, and given her 
a copy of ny formula, and taught her 
and Brown how to make Koke,—Coca- 
Cola.this letter and Mrs. Brown 
would never have appeared in the 
Rice case; but I did not go, because it 
was practically my all. IFT eame on 
back home. I realized what I was up 
against—a woman who was demented 
and determined to havea copy of this 
formula—and being the mother of my 
children, naturally I thought and 
planned every way possible to get 
around giving her what she wanted 
withont wounding her feelings. About 
the same time I received a letter from 
my father, that one of my children 
was siek, so I left Boston. 1 did not 
Ko 0 SEY WOES, OP ie daerray (Cin, 
nor did [ comply with my instructions 
in that letter. I came on to Atlanta, 
and then to Birmingham, because 1 
did not do what I promised to do, she 
appeared in this Rice case, for no 
other reason in the world execpt to 


al 


to 
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she had opportunities helping around 
there to get familiar with it, and what 
a wife would have with a husband's 
business.” 

S. T. Mayfield swears (Ree., 1458) : 

“My mother and John MeCowan 
made Noke.” 

This was in 1895 or 1896 (Ree., 
1455. ) 


COLUMN 1. 


Doetor Vemberton regarded that 
formula, that Coca-Cola formula as a 
secret formula? 

A. Yes, sir.” 


COMP Ne2* 

A NOW sii 

Q. Got it from Pemberton? 

EA Gaus vii 

Q. You claim that the Coea-Cola 
peaple got Pembertows formula and 
vou were entitled to it? 

A. No, sir; they bought it from 
Pemberton. 

Q. You had been claining all the 
time that you had the Coca-Cola 
fornia? 

A. Not the Coca-Cola formula, 

Q. Ilave yon not been advertising 
that you had the formula for the drink 
the Coca-Cola people claimed ?* 

A. J may have said I manufactured 
the stuff— 

Q. Didiwt you say that vou as a 
chemist of the J. C. Mayfield Company 
had years of experience in making 
Coca-Cola? 

A. IT mannfactured it before they 
bought it from Pemberton. 

Q. And yon elnim that the present 
Coca-Cola people bought it from Pem- 
herton after you made it? 

(63) A. IT made the impression 
that I was an experienced manu- 
facturer. 

Q. And knew how to make it? 

A. I was experienced in the 
making of soda fountain beverages. 

Q. Don't you advertise that you 
know how to make and do make Coca- 
Cola? 

A. 7 dont’ make it. I advertise the 
letter that Dr. Pemberton’s wife gave 
me that E was once associated with 
her hushand in the manufaeture of 
Coca-Cola, 

*The Mrs. Pemberton certificate is 
no doubt what is referred to. (See 
Rebnital Exhibit 10.) 
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get all she could from ne relative to 
this formula, She had no interest in 
the case, and she was there, and it was 
her questions largely that I ansicered. 
Of course, she propounded — them 
through the attorney. The attorney 
did not know anything about all those 
oils and all those things—she, in a 
measure, did—that is what she was 
after. She had possibly a super- 
ficiul knowledge of the formula, 
Imut she wanted facts, the proportional 
parts, and by being there she hoped to 
vet them. / eraded in a way a 
great many of her questions—thase 
whieh did not anply to the ease aé 
issue. JI had the city physician, of 
Birmingham, <Ala., to be present at 
this trial and he was there. I 
told him what I had to contend with, 
and he said he would he present, and 
he noticed her condition. As be- 
fore stated, the case at issue 
had no bearing on a great many 
of these questions, and as she had 
demanded a copy of the Coca-Cola 
formula, or the Koke formula, and I 
had fold her and Judge Brown that IT 
had lost it, or misplaeed it, she was 
there to get all the information she 
could. Of course, T had not lost it, 
and I had not misplaced it, because J 
was making Koke in Jersey City at 
that tine from the original Coca-Cola. 
formula—I do not mean IT was mak- 
ing IXoke in Jersey City, at the time 
of the lice trial, I am talking about 
in Jersey City, when I wrote this 
Ietter, and she was in Boston, de- 
inanding of me a copy of that for- 
mula, and a certificate from me that 
it was the original Coca-Cola for- 
mula. I would not give it but evaded 
her and put her off with the excuse 
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—~] 
Col 
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Q. And knew how to make it be- 
fore the present Coca-Cola people got 
the formula? 

aA. I think she stated that to me. 
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that I had lost it in order to get rid 
of what I—which was true—a woman 
that was not at herself. I was trying 
to protect my property and my 
life. She had threatened my life and 
in fact had attempted it two or three 
times. 
* * * * 

(p. 2486) : 

A. Well, I hate to explain it, but I 
will. Mrs. Brown, the mother of my 
children, was propouudiug these ques- 
tious through the attorney on the other 
side. I had told her often and often 
that I had lost the Coca-Cola formula, 
which is the Koke formula, you might 
sy. She was after all the informa- 
tion she could get about the Koke for- 
muta, or the Coca-Cola formula. J had 
eveded giriug it to hev in every icay 
possible, She stated in some of her 
advertisements and things that she 
had the original Coca-Cola fornia. 
This letter addressed to Judge Brown, 
was written eleven years after Dr. 
Pemberton’s death. If I had given 
her the eopy of the forniula, if I had 
gone to Jersey City and taught 
her hliw fo make it, she would 
not have appeared in this case, 
but not having it, not being able to 
sell the formula as she wanted to, she 
appeared in this case and sought all 
the information possible, and that is 
why those questions were asked. I 
evaded them along that line bceeutse 
they were tuimeterialand did not have 
any bearing on the case at issue. As 
before stated, aay property was at 
stake, aud that is why 1 ausicered 
those questions along there as I aid. 
At the time of this trial, April 19, 
1907, she had not a satisfactory for- 
mula, She did, however, after that, 
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in some manner, get a satisfactory 
formula, or rather a formula—I do 
not know that it is a_ satis- 
factory formula—but a formula that 
made a good cola beverage.—I know 
she got a lot of it in this particular 
trial, and as Rice had stoleu my Celery 
Cola formula I have reasons to believe 
that Rice gave her a copy of the celery 
cola formula. 


If, when Mayfield was testifying in State v. Rice, lis 
wife knew the formula, as 8. T. Mayfield swears she did, 
Mayfield’s excuse for testifying falsely—that he was try- 
ing to conceal it from her—is a complete failure. If it be 
objected that 8. T. Mayfield is mistaken and cannot know 
what his mother knew, it is a simple matter to arrive at 
the same result by another route. : 


Concerning the transaction which resulted in the al- 
leged purchase of the Dope trade-mark from Houppert 
and Woreester of Birmingham, S. T. Mayfield testified 
that Houppert and Worcester disclosed a formula to him, 
that this was the formula under which Houppert and 
Worcester had been making the drink which they sold as 
Dope, and that this was the same as the Koke formula. 


He swears (Ree., 1464): 


‘*@. 105. Was the formula for making that Dope 
made known to you at the time of making ths pur- 
chase? 

ieee CS, Sil 

Q. 106. How did that formula compare with the 
formula for making Koke? 

A. Well, practically the same thing; it was the 
same; there might have been some little minor de- 
tail as to some ingredient, but I did not notice it if it 
was. Of course, I knew the formula for making 
IKXoke, and have it in my head and I have had for a 
long, long time.’’ 


ag 


The answer to the amended bill in this ease contains 
the following (Rece., 195): 

“In abont the year 1903, P. lL. Houppert 
and Samnel H. Worcester, of Birmingham, Ala- 
bama, partners, doing business under the firm name 
and style of ‘Houppert & Worcester,’ having ac- 
quired a knowledge of the formula from whieh re- 
spondents’ predecessors in title had theretofore man- 
ufaetured their extraet, syrup and beverage known 
as ‘Koke,’ began to manufacture, market and sell, 
in interstate commeree, an extract, syrup, and bev- 
erage, which were substantially identical with the 
extract, syrup and beverage theretofore manufac- 
tured and sold under the name of ‘IKXoke,’ by re- 
spondents’ predecessors in title, and substantially 
identieal with that which the respondents are now 
manufacturing and selling under the name of 
‘Dope.’ 2) 

The witness, Campbell, who was connected with Houp- 
pert and Woreester, testified that the Dope formula was 
obtained by them im 1907 from Mrs. J. C. Mayfield. 


(Ree., 1373.) 


Therefore, since the IXope and Dope formulas are the 
same and Mrs. J. C. Mayfield in 1907 knew and sold the 
Dope formula, she must then have known the Koke for- 
mula. But Mayfield swears that in 1907 in State v. Rice 
he testified as he did to conceal it from her. 


First Use of Koke. 


J.C. Mayfield testified in this ease at New Orleans on 
March 10, 1915, that he and the Koke Company of Amer- 
i¢a, as his assignee, have continuously used the word 
Koke as a trade-mark since 1888, and that it was sold in 
receptacles labelled or steneilled with the name ‘‘Ixoke’’ 
during all that time. (Ree., 1616, 1617.) 


In his applications made in September of the year 
1910 to register IXoke as a trade-mark in various states 
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the date of the first use of Kioke is sworn by Mayfield to 
have been June 1, 1909. 


In his appheation to register Koke in the State of 
New York (Rebuttal Exhibit 84) he swore; 

‘““The same has been in use by appheant sinee 
atime. ih es 

In his appheation to register ‘‘Noke’’ as a trade-mark 
in Indiana (Rebuttal Exhibit 85) he swore: 

‘‘Length of time, if any, during wlneh the trade- 
mark ‘I<oke’ has been in use—smee June 1, 1909.”’ 

In his application to register Koke as a trade-mark 
in Massachusetts (Rebuttal Exhibit 86) he swore: 

‘‘Length of time during which the trade-mark has 
been in use—sinee June 1, 1909.’’ 

In his application to register Koke as a trade-mark 
in Nebraska (Rebuttal Exhibit 87) he swore: 

‘““The said trade-mark or label has been in use 
since June 1, 1909, and consists of the arbitrarily 
selected mark or character herewith illustrated 
‘KKoke’ (trade-mark).’’ 

In his application to register IKoke as a trade-mark in 
California (Rebuttal Exhibit 88) he swore: 

‘This trade-mark consists ‘Koke a_ beverage.’ 
This trade-mark has been used in its business since 
thesiiveteday of June, 1909.” 

In his application to register Koke as a trade-mark 
in Pennsylvania (Rebuttal Exhibit 89) he swore: 

‘The trade-mark consists of the word ‘Ixoke,’ the 
length of time, if any, during which it has been in 
use fourteen months.’’ (This application is dated 
Sept. 16, 1910.) 

These appheations purported to be made by the Koke 
Company of Shreveport, Louisiana, but Mayfield says 
(Ree., 1632) : 

‘They were my trade-marks and my _ business 
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and I just took them out in the name of the com- 
pany.’’ 
Mayfield’s explanation that he was referring to the 
adoption of a particular barrel label when he made these 
affidavits is ridiculous. 


The applications elearly refer to the word Koke, not 
to any particular label, and the Pennsylvania affidavit 
(Rebuttal Exhibit 89) explicitly recites that ‘‘The trade- 
mark consists of the word ‘Koke.’ ”’ 


The same statement occurs in the Massachusetts ap- 
plieation (Rebuttal Exhibit 86). 


The transfers of these state registrations from the 
Koke Company, Limited, of Shreveport, back to J. C. 
Mayfield, all deseribe the mark, not as a particular label, 
but ‘‘the trade-mark ‘IXoke.’’’ (See Defendants’ Ex- 
hibit 156.) 

The date of use given in these applications (June 1, 
1909) was not the date of the organization of the Koke 
Company, Limited, of Shreveport. This corporation 
Mayfield swears was organized in the fall of 1910 (Ree., 
1673), about the time these affidavits were made, so that 
the date, June 1, 1909, must refer to Mayfield’s individ- 
ual use and is when he adopted and first began to use 
the word Koke. 
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Manufacture of Koke in Birmingham and Nashville. 


J. C. Mayfield testified in this case 
in New Orleans on March 10, 1915 
(Tee, 1665) : 


“O), Gu), 1 aneulll) eeete tem ident, he af, Ce 
Mayfield Manufacturing Company was 
on 20h street, this bottling—they 


were bottling what? 

A. They bottled everything T was 
then introducing, all of my different 
flavors, 

Q. 920. They bottle Koke? 

A. WKoke, Celery Cola, Vigo, Pepsi- 
Nola, and all the soda water flavors.” 

Again he says (Rece., 1685) : 

“XQ. 1871. You state positively 
that during the time you were in Nash- 
ville the J.C. Mayfield Manufacturing 


In State v. Rice at*Birmingham in 
1907 he said (Rebuttal Ex. 4,5, pp. 7, 
S, 24a, AO) s 

T am president of the J. C. Jayfield 
Mannfactiving Coupany, Tt was or- 
eanized about five years ago. It is 
still doing business. They are doing 
nothing now, except snpplying the 
Celery-Cola Company with their goods. 
They have contracts with the Celery- 


Cola Company on their specialties, 
Celery Cola and Pepsinola. 
k % * 2k 


Q. dlr, Alayfictd, what does your 
company meniufaeture besides this 
Celery Cola? 

The state objects to the question. 


Company manufactured Koke? The Court: Answer the question. 
A. Yes, they manufactured Noke,” A, That is all they do, 

Q. Does this Celery Cola Company 
manufacture anything except Celery 
Cola? 

A. They do other business, but 
dowt manufactiwe anything else exr- 
cept these tico drinks. 

However, at Chattanooga, on July 5, 1915, Mayfield 
swears (Ree., 2423), that ‘‘Celery-Cola’’ and ‘‘Pepsi- 
Nola’’ were the only two things the J. C. Mayfield Man- 
ufacturing Company had just at that time; that he imdi- 
vidually had the Kkoke formula, and then in almost the 
same breath he contradicts himself by saying (Ree., 2431) 
that ‘‘Celery-Cola’’ and ‘‘Pepsi-Nola’’ were what the 
Celery-Cola Company manufactured. They had a li- 
eense from the Mayfield Manufacturing Company to 
manufacture these two specialties. And again (Ree., 
2431) he puts a third version on the situation when he 
says: 

‘“‘T manufactured all the stuff, not only ‘Cel- 


ery-Cola’ and ‘Pepsi-Nola,’?’ and manufactured 
‘Koke.” ”” 
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S. T. Mayfield, on the other hand, swears (Rec., 1460) 
that the company manufactured and sold Koke and Cel- 
ery-Cola and Pepsi-Nola, extracts and syrups. 

And again (Rec., 1478) he swears: 

“XQ. 440. What did the J. C. Mayfield Manu- 
facturing Company continue to manufacture? 

A. They continued to manufacture ‘Celery- 
Cola,’ ‘Koke’ and ‘Pepsi-Nola,’ just as in Nash- 
palin? 

J. W. Mayfield says (Ree., 1536) that during the time 
the J. C. Mayfield Manufaeturing Company was doing 
business there, they were making ‘‘IKoke”’ and ‘‘Celery- 
Cola and “' Pepsi-Nola.”’ 

And again he says (Ree., 1545) that the Celery-Cola 
Company was operating down there (Birmingham), 
manufacturing Koke. 


The Rebuttal Exhibits 11 and 55, have among them 
letterheads of the J. C. Mayfield Manufacturing Com- 
pany, and Celery-Cola Company, which announce ‘‘ Man- 
ufacturers of Mayfield’s Exxtracts.”’ 


In short, the truth of the matter is that the J. C. May- 
field Manufaeturing Company and the Celery-Cola Com- 
pany were putting out two drinks, ‘‘Celery-Cola’’ and 
‘*Pepsi-Nola.’’? For the purposes of this case Koke has 
been since added. 


There were produced by the Coea-Cola Company in 
rebuttal a large number of employes of the Celery-Cola 
Company and J. C. Mayfield Manufacturing Company 
who testified that they never had heard of any product 
called Koke being made by either of these companies. A 
large number of Ietterheads and advertisements of the 
Celery-Cola Company and J. C. Mayfield Mannfactnr- 
ing Company were produced by the witness Pogue, an 
ex-employe of these companies, in response to a sub- 
poena duces tecum. None of these showed the name 
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Koke. Then Mayfield, to get himself out of the hole that 
he had got himself into, swears that it was not his com- 
panies that made Koke, but that he personally made it, 
forgetting apparently that his two sons had previously 
testified that the companies had made it. 


Reasons for Adopting Koke. 


A. O. Murphey (Rece., 1277), testifying first, adnuts 
that when he says the word Koke was adopted, it was 
known as a nickname for Coca-Cola (page 1289): 

‘*T cannot say whether the general public at that 
time had adapted any nicknames for Coca Cola. I 
say it is very natural, perhaps one might be used in- 
terchangeably with the other—might be meknamed 
for the other. * * * We adopted the name Koke 
because it was the best way out of the emergency 
that we could see.’’ 

This witness’ idea of meeting the emergency was to 
“‘yetain the thing that we thought we had bought,’’ 
namely, Coca-Cola, ‘‘in some other way.’’ In short the 
name was selected because it would enable them to pirate 


the Coea-Cola business. 


Of course Mayfield had to make good on this so swore 
manfully when he was afterward called. 


He says (Ree., 1613): 


‘fAt that time I had never heard of Koke, we 
adopted it on account of its being new and a coined 
word, that is it, that is an easy word, short. It was 
something new, the others had never heard of it.’’ 


Formula. 


Mayfield, in July, 1915, says (Ree., 2427): 
‘*(). 751. Did anybody else know the formula for 
Celery-Cola? 
A. No, sir. 
Q. 752. Did anybody else know how to mix the 
syrups up?”’ 
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In explanation he states that there are two formulas, 
one is a scientific formula, making the extracts, the 
flavoring. The other is a mixing, a manufacturing for- 


mula. (Ree., 2428.) 
Q, 754. Did anybody besides yourself know the 
mixing formula? 
A. Yes, sir; my sons knew the mixing formula, 
but they did not know the scientific end of it.” 


Bearing in mind that the scientific end is making the 
extracts, Mayfield forgot that he had already testified in 
March, 1910. (Rec., 1660); 

“@), 817. * * * your son, Mr. Steve Mayfield, re- 
mained at Nashville and did some manufacturing, 
manufactured these extracts, both Koke and Celery- 
Cola? 

Hie eOsiicit 

And again he testified (Ree., 1667) : 

“(), 994. You made Ioke flavoring and Celery- 
Cola? 

A, Yes, ‘sir. 

(). 995. And you are the only one that made that 
up to the Van Deusen time? 

A. Well, my boys made it.” 


S. T. Mayfield also testified (Ree., 1464): 

‘“‘Of course I knew the formula for making Koke 
and have it in my head, and I have had for a long, 
long time.”’ 

In Rebuttal Exhibit 20, Mayfield writes to Pogue say- 
ing: 

“«S. T. Mayfield made Celery-Cola ten years ago. 
It was he who made my goods in New York while 
Tf was on the road. He manufactured C. C. while 
acein the oil teld:”’ 


Advertising of Koke. 


Much is said about the extensive advertising by the 
Koke Companies. Mayfield produces some futurist spec- 
imens, which purport to have been issued by the South- 
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ern Koke Company and others, though the financial 
statement in the prospectus of the Southern Koke Com- 
pany says nothing about any advertising expense. (Hx- 
hibit 169.) 


It costs money to advertise and either Mayfield is 
wrong in his testimony or the prospectus is wrong in its 
facts. Either the IKoke Companies were swelling the 
profits of the concern with a view to selling stock to pos- 
sible investors or Mayfield’s testimony and the samples 
of advertising he produced were concocted for the pur- 
poses of this litigation. The latter is probably the 
truth, in view of other significant facts. 


Mayfield testified (Ree., 1692) that he bought consid- 
erable Koke advertising from the Meck and Beach Com- 
pany. 

In rebuttal plaintiff called Ernest Higgin (Ree., 2067) 
and Henry Hartman (Ree., 2070), both connected with 
the Meek and Beach Company, who testified that they 
never at any time furnished any advertising to any- 
body with the word Koke on it, but they do remember 
furnishing Celery-Cola advertising. 


Mayfield stated to George H. Wilkins (Rec., 866): 
‘‘T am not going to do any advertising for Koke.’’ 


Moore, the salesman of the Koke Company of Texas 
said to J. M. Penland, President of the Waco Drug 
Company, whom he was trying to induce to handle Koke, 
that the Koke Company was in position to give a lower 
price than Coca-Cola 


‘‘because they were not doing any advertising, that 
the average person who called for Coca-Cola used 
the word ‘Coke,’ and that they would get the benefit 
of the advertising done by the Coca-Cola Company.’’ 
(Ree, Von) 


This is confirmed by the conversation between G. H. 
MeLean, advertising solicitor of the Dallas News and 
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J. G. Van Winkle, secretary of the Koke Company of 
Texas. McLean called to solicit advertising (Ree., 730) : 


‘‘Tmet Mr. Van Winkle and at that time it was my 
intention to solicit him for a ecard for the jobbers 
and manufacturers’ trade and we discussed adver- 
tising for a few minutes and Mr. Van Winkle told 
me that the Koke Company of Texas was not doing 
any advertising. He said they eouldn’t afford to 
advertise from the fact that they were selling, I be- 
heve he sarc, ‘I<oke’—I don’t know if he mentioned 
the brand or not, it seems to me like it was ‘Koke,’ 
it may have been some other name—but that it was 
the same formula as ‘Coca-Cola’ and said that the 
‘Coca-Cola’ people were advertising and it was gen- 
erally known as ‘IXoke’; that is a large percentage 
of people would call for ‘eoke,’ and if the fountains 
were supplied with ‘Koke’ they could furnish him 
with this preduct and sell it or distribute it in that 
way. I believe that was the main reason. I didn’t 
have any argument to offset that, consequently I 
never called on him any more.”’ 


Manufacture of Koke in St. Louis and Nashville. 


Mavfield testified (Ree., 1595) : 

‘‘T went to St. Louis to see if I could not organize 
a company there. It was a bottling company. * * * 
Maybe I stayed there until 1900, sometime in 1900. 
Then f went from there to Nashville. I was all the 
time making Celery-Cola and Koke.’’ 

M. J. Nandley (Ree., 1989) testified that he was presi- 
dent of the Tennessee Carbonating Supply Company, 
which had a contract with the J. C. Mayfield Manufactur- 
ing Company and bought their products, namely, Celery- 
Cola and Pepsi-Nola, and that he never heard of the J. 
C. Mayfield Manufacturing Company handling, advertis- 
ing, selling or disposing of or dispensing in any way of 
anything under the name of Koke. 

The Coca-Cola Company called in rebuttal Norville 
N. Leaver, who was salesman for Mayfield’s St. Louis 
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companies (Ree., 2035), who stated that he was con- 
nected with those companies in 1908 and 1904 as city 
salesman; that the only things they made were Celery- 
Cola and Pepo-ade and that he had never heard of Koke 
and never sold any, and John H. Boline (Ree., 2041), 
the chemist who worked for the St. Louis concerns dur- 
ing 1908 and 1904 manufacturing all the products they 
put out. He also never heard of any Koke. 


Koke in Birmingham and the Labels Used There. 


One of the most curious masses of contradictions that 
this record, with all its richness in that respect, dis- 
closes, is the Birmingham situation. Mayfield and his 
sons testified that they were making Koke in Birming- 
ham. 


According to their statements the Celery-Cola Com- 
pany did make Koke and did not make Koke—the J. C. 
Mayfield Company did make Koke and did not make 
Kkoke—that Mayfield personally made JXoke—that none 
of them bottled IXoke and that all of them bottled Koke; 
and that it was all labeled—upon this last they are unan- 
imous. 


In rebuttal a large number of ex-employes of May- 
field and his companies were put on the stand by The 
Coea-Cola Company. They were disinterested men and 
women of every class of employment, stenographers, 
bookkeepers, clerks, traveling salesmen, bottlers and 
draymen, and these people, without exception, testified 
that they never heard of any product made by Mayfield, 
the J. C. Mayfield Manufacturing Company or the Cel- 
ery-Cola Company ealled or labeled or sold as IKoke dur- 
ing this period. They all, however, remember Celery- 
Cola distinetly. 


The names of these witnesses and the pages of the 
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record where their testimony may be found are: S. A. 
Ellis (1842), L. M. Barclift (1844), D. E. Moody (1881), 
BeU, Hopper (1891), W. M. Smith (1893), J. T. Emsley 
(1900), Thomas Diekson (1906), Tomer Brewer (1911), 
Tom Anderson (19138), George EK. Anderson (1917), Mack 
Crawiord (1921), Walter Thomas (1922), Miss N. LL. 
Bonham (1924), Will Barrow (1925), John L. Bevell 
(11930), W. J. Garrett (1984), Melville Rice (1986), and 
Mrs. Rufus H. Page (2073). 


Charles J. Pogue was employed at Birmingham by the 
J. C. Mayfield Mfg, Co. in 1904 and was with that com- 
pany and the Celery-Cola Company until the fall of 1906. 
(Ree., 1858.) This was the time during which Mayfield 
and his companies claim to have made Koke in large 
quantities, and it was the time when the witnesses at 
Birmingham, who were called on behalf of the Koke Com- 
panies, testified that they had purchased Koke in reeep- 
tacles so marked. Pogue was Mavfield’s intimate friend 
and confidential man. While the testimony of the Koke 
Companies was being taken at Birmingham, Pogue was 
engaged in rounding up and interviewing witnesses who 
would undertake to testify in their behalf in this ease that 
the J. C. Mayfield Mfg. Company and the Celery-Cola 
Company made and sold a drink labeled Koke in Birm- 
ingham. Pogue was subpoenaed by us and put on the 
stand. Je first insisted on making a statement (Ree., 
1854), saying: 

“T want to make a statement. I was summoned 
by the Commissioner the last time that they were 
taking evidence here, to examine some witnesses for 
the other side to this ease, and, being associated with 
Mr. Mayfield, I naturally talked to some of them, and 
T don’t think it’s really fair myself, to the other side, 


to allow me to testify in this case. I make that as a 
elaim of personal privilege for myself. 


*% 
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J began work for the J. C. Mayfield Manufacturing 
Company im the early part of 1904, and I was with 
that company and with the Celery-Cola Company 


until the fall of 1906, I guess it was. 
* % * * * 


(Ree., 1861.) You ask if, during the entire time I 
was connected with the J. C. Mayfield Manufacturing 
Company, the Celery-Cola Company here in Birm- 
ingham, or the Celery-Cola Company in Missouri, 
any or either of these concerns made, manufactured, 
sold, advertised, handled, dealt in or had any ad- 
vertismg matter for, any product with the name of 
‘Koke’—‘K-o-k-e?’ Well, I was out on the road 
some, as I stated, and I can’t answer that question. 
You ask if they ever made, manufactured, sold, ad- 
vertised, or had any labels, containers, barrels, kegs, 
or anything else with ‘IX-o-k-e’ on it, as far as I 
know, at any one of the places, or any of the com- 
panies, that I have enumerated heretofore; well, of 
my own knowledge, | refuse to answer that question 
—I don’t—the position I was in—well, I don’t want 
to answer that question.’’ 

If there was such a thing as Koke made by Mayfield 
or his companies at Birmingham, of course Pogue would 
have known of it. Why did he not want to answer? If 
he told the truth and said that there was no such thing 
as Koke, he would convict his friend and associate May- 
field of perjury and also the witnesses whose testimony 
he himself had procured. If he had said that there was 
such a thing as Koke he would have perjured himself, 
which he was unwilling to do, so he refused to answer, 
which is a perfectly transparent way of saying that Koke 
was a myth. 

It was, therefore, up to Mr. Mayfield to explain the 
testimony of his former emploves who, though they were 
about the plant all the time, had never heard of Koke and 
he did it, in entirely characteristic fashion. (Rec., 2453.) 
He swears that the draymen and the people about the es- 
tablishment would not be lkely to know what was in 
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the bottles because the bottles were placed in cases that 
were stenciled ‘‘Celery-Cola.”’ 


It was, he explained, ‘‘none of their business. And 
that is where it impressed upon these negroes that they 
were handling Celery-Cola; if they left out a bottle, the 
bottle had Celery-Cola, the ease had Celery-Cola,. sten- 
ciled or printed on the side.’’ ‘‘The negroes who washed 
the bottles had Celery-Cola before them from morning 
till might and the bottler who bottled the goods had Cel- 
ery-Cola before him.’’ The bottles and eases had Cel- 
ery-Cola on them and ‘‘those negroes thought that every- 
thing that went into the cases was Celery-Cola.’’ (Ree, 
2454.) 

In other words, the people who actually handled the 
bottles conld not tell whether they contaimed Koke or not, 
but would be likely to think that it was Celery-Cola be- 
eause the bottles had Celery-Cola on them. 


How does this mateh with the great particularity with 
which the Birmingham witnesses offered by the Koke 
Companies testified about ‘‘the little white label with 
‘Koke’ on it in black letters’’? 

R. J. Baker (Ree., 1302, 1304) : 

‘Woke in black letters he had on it, on the bottles, 


the bottles had labels on them, the shape of those 
labels was just on a square paper, and had block 


letters K-O-K-H.”’ 

B. P. MeGraw (Ree., 1314) testifying about receiving 
Koke in 1905 and 1906, says that he got printed Koke 
labels ‘‘about as wide as my two fingers.’’ 

W. F. Neal testified (Rec., 13829) that Koke had just a 
plain label with Koke on it, in black letters, in block type. 

Mrs. M. lL. Edwards testified (Ree., 1337) that the 
bottles had a label ‘‘hardly as wide as my two fingers.’’ 
Eweviite label with black letters, ‘‘ikK-O-K-K.”’ 


92 


H. O. Adams (Ree., 1343) testified that tne bottles 
had a label with ‘‘Koke’’ in black block letters. 


Ki. D. Montgomery (Ree., 1857) testified that at Bir- 
mingham they had a small square label, with the word 
‘*Woke’’ in large, black block letters. 


A. F. Watkins testified (Rec., 1881) that the ‘*IXoke”’ 
on the labels was in block letters. 


John Suuth testified (Ree., 1890) that the bottles had a 
sinall label with Koke on it. 


C. N. Baker testified (Ree., 1408) that he used Koke 
labels sent to him by Mayfield. The labels were ‘‘as 
broad as your two fingers.’’ 


The truth of this mass of contradictions is accident- 
ally and inadvertently let out by Mayfield. A man named 
Smith was put on the stand m Birmingham in rebuttal 
(Itec., 1894.) He met Mayfield on the street and May- 
field said to him: 

‘«*We are having court up here at the Tutwiler 
Hotel, I want you to come up there, maybe you can 
do me some good; We are botthng a drink 
ealled ‘‘Koke,’? and I know you have seen the 
stuff that we bottle, all you have to do is go up there 
and tell then we have been bottling that stuff.’ 
He handed me a little shp with ‘Koke’ printed on 
it. 

Providentially the witness preserved the slip and it is 
in evidence as Exhibit 66. It is illustrated on the opposite 
page. It will be noticed that it is white, itis about the size 
that the other witnesses who, no doubt, got these slips 
in the same way, testified that the Koke labels were. It 
has ‘‘Koke’’ on it im black block letters. It is about 
as wide as two fingers. 

Kiven Mayfield did not have the hardihood to go on the 
stand and identify this shp as one of the labels he used. 
Ife said that all Ins labels were burned up in a fire. 
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Mayfield admits that he had a conversation with Smith 
and does not deny giving him the slip and made no ex- 
planation whatever concerning it. He denies giving a slip 
to Bevell, but he had not been accused of that. Be- 
sides he says that Bevell, who is a white man, is a negro. 
(Ree., 2451.) This episode perhaps explains the remark- 
able unanimity with which the Birmingham witnesses tes- 
tify that Mayfield’s product was labeled K-o-k-e in block 
letters on a white shp of paper. 


The net result is that Mayfield, after procuring a large 
number of witnesses to swear concerning an alleged label 
which he evidently devised for the occasion, now gives 
them all the le by testifying that the product was in 
Celery-Cola bottles, in Celery-Cola cases, and that even 
the draymen and bottlers could not tell whether it was 
Koke or Celery-Cola, but would naturally think it was all 
Celery-Cola. 


Of course they thought it was all Celery-Cola. 


tras all Celery-Cola. 


‘Celery Cola’’ Is What Was Made Up To 1909. 


Mayfield’s contention here is that Koke and Coea-Cola 
are the same (Ree., 1614), and that Koke and Celery-Cola 
are entirely different. 


In his testimony given at Chattanooga on July 5, 1915 
(Ree., 2435-2436), he said that Celery-Cola is not made by 
the same formula as Koke, there is no celery, no prune 
juice in Koke, and Celery-Cola had more eoca leaves in 
Te 

In his testimony in State v. Rice in 1907 he said (Ex- 
hibit 4, p. 65) that Celery-Cola differs from Coea-Cola be- 
eause there are celery and other things in Celery-Cola, 
and Celery-Cola is more exhilarating. This was perhaps 
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due to the strychnine there was init. (See Rebuttal Ex- 
hibits 12 and 18.) 

S. T. Mayfield says (Ree. 1459), that the only differ- 
ence between Koke and Celety-Cola is that celery extract 
was added to Celery-Cola. 

J. W. Mayfield testified (tee, 1543-4) that there 
was a little difference between Celery-Cola and loke, that 
Celery-Cola had a little bit of celery in it. 

George H. Wilkins (Ree., 878) was told by Van Deu- 
sen, who compounds the Koke Companies’ product, that: 

“Nbout six years ago Mr. J. G2 May ficld came to 
me and gave mea formula and said he had had more 
or less trouble with it and asked what I could do 
with it. 1 looked it over carefully and told lim 
IT thought I could make a good extract out of it. 
Mr. Mayfield said “All right, go ahead, I have had so 
much trouble with it I want to get somebody to put 
eelot of care mteattaniion to it.’ ”’ 


And again (Ree., 880) : 

“T asked Mr. Van Deusen if that was the only 
place this was sold. He said, ‘No, I sell some to the 
3rewing Company in Danville and Richmond. There 
it is called Celery-Cola and it is practically the same 
formula exeept there is a little more celery added to 
alee oe 


As to the origin of the Celery-Cola formula Mav- 
field testified in State vy. Rice (Rebuttal lax. 5): 
“(). Are you the original discoverer or inventor 
of those? 
A. Yes, sir, nm connection with my former partner. 
Q. Who was vour partner? 


A. Old Dr. Pemberton, who is now dead. 


8%, 


Q. When did vou first conmence using these for- 
mulas, Aly. Mayfield? . 

A. [ commenced in a small way about eighteen 
years ago. 

Q. What formula did you write first? 

A. It has been this same Celery-Cola formula. 
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Q. Celery-Cola eighteen years ago? 
A. About that time. 

. Was it called Celery-Cola then? 

A. I think so. I got it out, first cola compound 
made in an extraet form. 

* % * *% * 
(11) Q. Where did you get this formula from? 
A. I,in eonnection with Dr. Pemberton, originated 

that formula after months of experience, testing and 
getting it down. 
Q. Isxperience in what? 
A. Experience in testing, making a good many 
tests. 
Q. Had you ever been employed by any of the 
Cola people in Atlanta or Georgia, anywhere? 
(The State objects to the question, and the Court 
overrules the objection. ) 
A, Never by the Coea-Cola people. 
Q. That was the first formula, yon say, that you 
made? 
A, Wes, sir. 
Q. And you made that when? 
(12) A. That has been about eighteen vears ago. 
Q. You and Dr. Pemberton? 
A. Nesesin, 


J. C. Mayfield, in this reeord, speaking of the Koke 
formula (Ree., 1646), said: 


“We do not use the extract of coca. There is now 
no form of the coca leaf connected with the drink 
at all. The eocaine is left out and we added some- 
thing in heu thereof, that has practically the same 
flavor as the coca leaf. We added Imperial China 
tea, flavoring extract. ‘TMiat ig the only change. 
Outside of those two changes there is absolutely no 
change from the formula that Dr. Pemberton handed 
over tO Ine 1 anwar, 13s. 2 


This change was made after the passage of the Food 
and Drugs Act of 1906 and must have been in 1908 or ’9 
(Ree., 2456). Mayfield says: 

‘‘T have always adhered to the Koke formula un- 
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til the passage of the Pure Food Law, when IT modi- 
fied it a little bit so as to comply with that law.’’ 
It is very evident that if Mayfield got anything from 
Dr. Pemberton, he got a formula for Celery-Cola, and 
that Celery-Cola was the only drink of this character 
that he nade, up to the time he got imto the difficulty 
with the Government for violation of the pure food law, 
m 1908 or 1908; (U.S. v. Wayfeld, 177 Fed., 765.) He 
states that at that tine he made a change in the formula 
of Koke. (Ree. 2486.) Why should he have made a 
change in the formula of Koke? The prosecution brought 
against him concerned Celery-Cola, not Koke. IXoke was 
not involved. The change that Mayfield claims was made, 
was the change in the Celery-Cola formula, by clininating 
the eclery, if there ever was any celery in it, and the 
coca leaves. The name Celery-Cola was abandoned and 
the product so revised, was, in 1909, christened oke. 


Mayfield himself lets the cat out of the bag, on page 
2414 of the Reeord, where he says: 

“The Coca-Cola Company or somebody gave me 
a black eve with Celery-Cola. It was dragged throngh 
the express company, the wholesale company and 
drug company of New Orleans, and I pué the name 
Koke—I was having these names registered in the 
states. I was kind of afraid of the Federal law, don’t 
vou see?”’ 

Put the name Koke—of course, put the name Koke on 
Ins revised Celery-Cola and used it in 1909 fox the first 
time as he swears in his applications for state registra- 
tions that he did. 

There is no necessity of making any further compari- 
sons or of pomting out the many other contradictions 
in Mayfield’s testimony and of the many discrepancies 
between his statement and the statements of his co-swear- 
ers. If the foregoing is not enough to brand the elaim 
of Mayfield’s prior use an impudent fiction, nothing can. 
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And this, under the rule announced by the Supreme 
Court in Deering v. Winona Harvester Works, 155 U.S., 
286-300, diseredits the whole defense in this proceeding. 

If, as seems elear to a demonstration that Mayfield has 
admitted that there was no use of the word Koke by him 

his companies until 1909, no amount of testimony 
of people who say that they bought it of him or lis com- 
panies or saw packages labeled Koke by them before 
1909 can possibly be true. 


That Mayfield’s testimony is false and the story that he 
tells coneerning his alleged use of Koke prior to 1909 is 
fabrieated ts elear from the foregoing. 

Judge Sawtelle in his opinion states: 

‘“T find as a matter of faet from the evidence that 
the defendant, Koke Company of America, was or- 
eamzed for the yurpose of mannfaeturing’ and selling 
5 = 
a syrup in nnitation of that produeed by the plaintiff, 
and that it aided the persons, to whom it sold its 
produet, in the substitution of its produet for that of 
plaintiff; that the name selected was chosen for the 
purpose of reaping the benefit of the advertising 
done by the plaintiff, and that the defendant, Koke 
Company of Ameriea, and its predeeessors did not 
adopt or make use of the name ‘ Koke’ until the year 
1909, and the use of said name by said defendant and 
its predeeessors was not sufficient to ereate any right 
to its use as against the plaimtiff.’” Parker v. Stebler, 
177 Fed., 210, 9th Cireuit; The Barbed Wire Patent, 
148 U. S., 275; Deering against Wiitona Harvester 
Worse oo U, S., 286 

Judge Sawtelle has held (and Judge Foster came to the 
same conelusion) that there was no use of the word Koke 
prior to 1909, and it would seem from an examination of 
the foregomg comparisons that this conclusion must be 
reached. Sueh is the mevitable logie of the faets. The 
nunute Mayfield admits—as he has by his testimony, in 
State vy. Tice, that he was not using the word Koke in 1907, 
and lis repeated declarations under oath, m his appli- 
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cations to register the word Koke in the states, that its 
first use was in 1909, no amount of testimony of people 
who say that they bought it of him, or his companies, or 
saw packages labeled Koke before 1909 ean possibly he 
true. This is the rule announced by this court in Parker 
naoveoler, 177 Wed,, 210,212. Vhe position is very clear- 
ly taken by the Court of Appeals of the District of Colum- 
bia mm Alexander v. Blackman, 26 App. ). C., 541; 1906, 
C. D., 602, where Mr. Justice Duell said: 

‘‘Unless we ean eredit Alexander’s testimony we 
eannot eredit that of his witnesses. His testimony 
is the cornerstone of the areh and if it falls the testi- 
mony of the others falls with it. We do not mean 
to say that his uneorroborated testimony as to prior 
possession of the invention would be sufficient. 
Rather, if his story is untrue the testimony of the 
others amounts to nothing, and they have either 
testified falsely, or have been persuaded into he- 
heving that the dates he gives are the correet ones, 
when, as a matter of fact, they are mistaken as to 
dates and have been led into very grave errors, to 
put it Mildly, 

The rule firmly established in patent eases that proof 
of prior use of the invention must be certain beyond a 
reasonable doubt, applies with double foree in a case 
such as this. 

We. A. Gaines ¥. Rock Spwemgs Distillery Co., 
226 Weds sol. 

Barbed Wire Patent, 143 U.S., 275, 284. 

Telephome Qases,Y2 Wed, 09; 20 Wed., 725; 126 
WG Ske Bee 

Dodge vos, wr bede Sur. 


Tn this case Mayfield is unable to produce a single 
label, advertisement, price list, billhead, order blank or 
any printed or written matter whatsoever bearing the 
word Koke which dates before 1909. He claims to have 
manufactured his goods under the name Koke first in 
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Atlanta, then at Birmingham, then in Nashville, then im 
St. Louis and then in Shreveport. 


Mayfield has produced in support of lis assertions lis 
three sons, who corroborate his statements, and a nuin- 
ber of people connected in some way with him by bonds 
of interest or friendship, and some other who testify very 
indefinitely either to purchases of Koke from Mayfield 
or his companies, or to seeing receptacles labeled Koke 
at some place occupied by them. None of these witnesses 
is able to produce a single piece of documentary evidence 
or a label, bill, letter or anything bearing the name Koke 
and pretend to testify solely from memory. 


It is the rule of all the authorities that oral testimony 
is not sufficient to discharge the burden of proof im- 
posed on one claiming anticipation. 

Deering v. Winona Harvester Works, 155 U.S., 
286. 

Parker Stevliar. li 7 Fed. 210: 

H. Mueller Mfg. Co. v. Glauber (C. OC. A., Tth 
Cireuit), 184 Fed., 609, 618. 
Mast, Foos € Co. v. Dempster Mill Mfg. Co. (C. 

C. A., 8th Cireuit), 82 Fed., 327. 

National ITollow Brake-Beam Co. v. Interchange- 
able Brake-Beam Co., 106 Fed., 693 (C. C. A., 
8th Cireuit). 

Bowers v. San Francisco Bridge Co., 91 Fed., 
381, 408. 

Torrey v. Hancock, 184 Fed., 61, 67. 

Kroaate v. Tieméen, 19 Wed 322, 323. 

Underwood Typewriter Co. v. Elliott-Fisher Co., 
iGo ede 927. 

Beckwith v. Malleable Iron Co., 174 Fed., 1001. 

United Shirt & Collar Co. v. Beattie, 149 Fed., 
736. . 

Merrimack Mattress Co, v. Brown, 122 Fed., 87. 
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Timolat v. Philadelphia Pneumatic Tool Co., 
ID gakiedo elo leeds 25, 

Albright v. Langfeld, 131 Fed., 473. 

Kansas City Hay Press Co. v. Devol, 81 Fed., (26. 

Untermeyer v. Freund, 58 Fed., 200. 

Mack v. Optical Co., 32 Fed., 819. 

Flomerfelt v. Newwitter, 88 Fed., 696. 

Moore on Facts, See. 46 and eases cited in notes 
Ie yey a roc! ies 


The non-produetion of specimens of a product alleged 
to be made in great quantities is always a suspicious cir- 
cumstance. 

Drooks v. S@eks, 81 Fed., 402 (C. GC. A., Third 
Cireuit). 

Celluloid Mfg. Co. v. Russell, 37 Fed., 676, 678. 

American Bell Tel. Co. v. Molecular Tel. Co., 
joe ald 22) 


On the assumption that all of the witnesses who testi- 
fied to having seen or purchased Koke honestly believed 
that they testified truthfully, it should always be borne 
in mind that the human memory is a fickle thing, espe- 
eially as to unimportant matters and dates. Judge Dean, 
speaking for the Supreme Court of Pennsylvania, in 
Miller v. Cohen, 173 Pa. St., 488, 34 At., 219, 220, saicl: 

‘‘No one with opportunity for observation of ju- 


dicial proceedings has failed to notice the lamentable 
infirmity of human recollection.”’ 


Pettibone v. Pennsylvania Steel Co., 133 Fed., 
(UES ary 


The alleged facts testified to in this case are more or 
o 
less. remote. Professor James in his ‘‘Principles of Psy- 
chology,’’ Volume 1, page 670, observes: 
“Other things being equal, at all times of life re- 
eeney promotes memory.”’ 
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Courts never repose implicit confidence in statements 
of witnesses regarding remote transactions. This is par- 
ticularly so where dates are important. 

Moore on Facts, See. 749. 

Russell v. Baptist Theological Union, 73 Iil., 
B31, 340, 

Wing v. Richardson, Fed. Cas., 17,869. 

In Re Williams, Fed. Cas., 17,709. 


An interesting discussion on fallability of memory for 
dates and times is found in Moore on Facts, See. 845. 


In addition to the mevitable and inherent imaeceuracy 
of human memory with respect to dates and times, where 
it ean be shown that the matter coneerning which the wit- 
ness is testifying is of no particular importance to him 
at the time of his alleged observation of it and was one 
to which he would not be likely to pay special attention, 
his testimony is little short of wortlless because attention 
and observation are conditions precedent to any recollee- 
tion at all. 


See James, Psychology, Vol. 1, pp. 403-427; Moore on 
Facts, See. 767, for an elaborate discussion. 
Kira =. Tiencn, (9 Pets 322, 323. 
Wack v. spence™Ontiical Co., 52 Fed., $19. 


In this case the witnesses produced to prove use of 
Koke by Mavfield were any of them related to him by 
blood, friendship or interest and were evidently care- 
fully tutored. 


‘‘Witnesses whose memories are prodded by the 
eagerness of interested parties to elicit testimony 
favorable to themselves are not usually to be de- 
pended upon for accurate mformation’’ 


said Mi. Justice Brown im the Barbed Wire Patent, 148 
Us Zion 2et 

Hershey ™. Blakesley, 33 Fed., 922, 924. 

Moore on Facis, Sec. 815, 
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Mavfield’s fanciful tale of part ownership in Coea- 
Cola and knowledge of the formula derived from Dr. 
Pemberton, even if the violent presumption is entertamed 
that it is not deliberately perjured, ean be explained by 
Lord Romilly’s statement in Pierce v. Bradley, 23 Beav.., 
2.73 Full Reprint, 25, 28: 

“it frequently happens that a person, by long 
dwelling on a subjeet, thinks that a thing may have 
happened, and he at last comes to believe that it 
ACA Cicl OCeni. 

This is particularly true where a piece of property has 
enormously increased in value. Tn Russell v. Miller, 26 
Mieh., 1, 16, Judge Campbell remarked: 

“This tendeney is so familiar that we ean put little 
relianee on the acts or statements made after the 
value has begun to inerease.”’ 

There have already been eited a number of eases having 
to do with the telephone patents. It is a matter of com- 
mon knowledge that after Bell’s invention im 1876 a laree 
number of persons appeared who ¢elaimed to have in- 
vented the same thing many vears before, and fortified 
their claims literally by clouds of witnesses, who testified. 
with apparent sincerity, that they had seen, used and 
talked over an operative telephone in the ’50s and the 
60s and long prior to Bell’s invention. Drawhaugh’s 
clan was supported by the testimony of five hundred 
such witnesses. 

American Bell Telephone Co. v. People’s Tele- 
phone Co., 22 Ped.,.309, 

American Bell Telephone Co. v. American Cush- 
man Telephone Co., 85 Fed., 734. 

Moore on Facts, Sec. 1049. 


And it is quite possible to say that there is no necessity 
of imputing perjury to some of the people who testify 
that they saw receptacles labeled Koke about Mayfield’s 
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place of business or purchased Koke from him or his 
companies from time to time. The testimony is unsatis- 
factory and may properly be ignored, because it attempts 
to establish by memory alone, remote facts exciting no 
particular attention at the tinie of their occurrence. 


With regard, however, to the testimony of J. C. May- 
field and his three sons, the case is different. These men 
testify unanimously and with great positiveness to a 
constant, continuous and extensive use of the word Koke 
as a trade-mark for a beverage from 1888 to the pres- 
ent time. Their testimony is evidently coneerted. They 
profess to rely on memory alone. They produce nothing 
of documentary character dating before 1909, not a serap 
of paper, not a book entry, not a label, not an advertise- 
ment, not a letter—nothing on which the word Koke ap- 
pears in any manner or form. 


Everything of the sort, they testified, was lost or had 
been destroyed. At this same time a man named Pogue 
was engaged by them in rounding up such witnesses as 
were willing to swear for them. (Rec., 1862.) He had 
been an employe of Mayfield’s Birmingham establish- 
ment. Pogue was served by us with a subpoena duces 
tecum, issued under an order of the District Court at 
Birmingham, Alabama. In response to this subpoena 
he produced more than a hundred letters which 
had been in his possession all the time, written 
to hin by Mayfield on the = stationery of the 
J.C. Mayfield Manufacturing Company and_ the 
Celery-Cola Company during the time when he 
swore he was selling Koke in great quantities. In not 
one of these letters and on not a single letterhead does 
the word Noke appear. 

Pogue testified (Ree., 1864) : 


‘“T haven’t any idea in the world how many letters, 
papers and things I think I have examined. I imag- 
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ine it is a hundred or more. I noticed the printed 
matter on the letters or documents as I was running 
through. No, sir, the name ‘Koke’— K-o-k-e’ did not 


appear on a single solitary one of them. 


(Page 1876:) 

No, sir, there is not a single letter that I have ex- 
amined that has got the name ‘Koke’— K-o-k-e’ on 
it, or init. That ineludes those I have identified for 
this record and those I have examined here, but 
which have not been put into this reeord.’’ 

The letters are detailed and intimate, they mention 
other drinks, but not JXoke. The query 1s perti- 
nent why did not Mayfield produee  them—they 
certainly were in existence, and he must have known 
of them beeause he and Pogue were at that very time to- 
gether, working up the testimony in this ease. (A por- 
tion of those letters are in evidenee as Rebuttal Exhibits 
11 to 60.) 


These letters throw an interesting sidelight on the char- 
acter of the man Mayfield and are highly material on 
his eredibility. They are intimate documents, written to 
his business associate and reveal the man as he is. They 
show him to be a visionary and dishonest schemer, an il- 
literate and a person without morals or character. 


In addition, the witness Bevell, who was interviewed 
by Mayfield, was later called on behalf of The Coca-Cola 
Company and produecd advertising matter and order 
books used during the period of alleged use of Koke, but 
the word Koke nowhere appears. 


Mayfield and his sons cannot be exeused, as ean their eo- 
swearers, on the ground of honest mistake. It is the testi- 
mony of J. C. Mayfield which must be scrutinized. 

The three sons are simply swearing in corroboration 
of their father, and if J. C. Mayfield testified falsely, 
necessarily the sons do. 
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Attention has already been called to the glaring incon- 
sistenecies in their testimony. It is appropriate here to 
pomt out that this case is one where there is a peculiar 
temptation to perjury. The stake is large. The alleged 
events on which Mayfield’s adverse claim is based are re- 
mote. Many of the actors in it are dead and with respect 
to many of the cireumstances it would be impossible to 
eontradict any statement Mayfield might choose to make. 
As Mr. Justice Brown stated in The Barbed Wire Patent, 
143 Use 2 

“The situation opens wide and dangerously the 
door to perjury and the fabrication of the evidence. 
* * * One may easily coneeive of instances in 
which to support a ease of prior conception of an in- 
vention evidence that it would be impossible to meet 
or diseredit meht be falsely devised.’’ 

In the general situation in this ease there is enough of 
a foundation on which to rear a superstructure of false- 
hod. Dr. Pemberton concededly was the inventor of 
Coea-Cola and its first manufacturer, and J. C. Mayfield 
eoncededly was at one time associated with him and has 
been for vears in the business of manufacturing pro- 
prietary articles, among other things, soft drinks. It is 
stated in Moore on Facts, See. 1055: 


‘Itis probably within the experience of every trial 
lawyer and of every judge that willing witnesses, 
and even corrupt ones, unless they are phenomenal 
falsifiers, have a foundation of fact upon which they 
build their fabrications, and that their fabrications 
are apt to consist of distortions of the actual facts. 
It arises therefore out of the very nature of perjury 
that it must be confirmed to a certain extent.’’ 


It will be noticed that Mayfield’s testimony contains 
in abundanee those things whieh to the experienced man 
are earmarks of perjury. There is a copiousness of de- 
tail concerning circumstances which are ineapable of 
contradiction, but there is a remarkable economy of de- 


107 


tail concerning those things which can be investigated 
and contradicted. 


The language of Mr. Justice Grier of the Supreme 
Court in Lueo v. United States, G4 U. S., 515, 535, is sng- 
gestive: 

‘Where the facts sworn to are capable of con- 
tradiction, they may be proved by others not to be 
true; and when they are not, the ternal evidence 1s 
often more convineing than any other. A shrewd 
witness, who 1s swearing falsely to something which 
eannot be disproved by direct testimony, will con- 
fine his recollection wholly to that single fact, pro- 
fessing a want of recollection of all the faets and 
circumstances attending it. An imexperienced wit- 
ness whose willingness to obhge his friend exceeds 
his judgment will endeavor to give verisimih- 
tude to his tale by a recital of imaginary cireum- 
stanees. A stringent cross-examination will gener- 
ally involve the latter in a web of contradictions, 
which will be in a measure evaded by the other, with 
the answer that he ‘does not recollect.’ ”’ 

The most casual examination of the testimony of all 
the Mayfields shows that there is copiously present this 
earmark of falsehood. They all testify that Koke was 
made in large quantities and bore labels and was sold 
generally. They can produee no label. They cannot 
recollect and they cannot name a single customer who 
ever bought any. ‘‘I do not remember’? is the invariable 
answer of all of them when asked to be specifie. S. T. 
Mayfield made this answer one hundred and forty-six 
times m the course of Ins eross-examination and the 
other Mayfields are equally noneommittal. This in itself 
is enough to discredit their testimony entirely, apart 
from contradictions to which attention has been called, 
and which we beheve show them all to be guilty of willful 
and corrupt perjury. 


It is evident from the record in this ease that J. C. 
Mayfield has endeavored to repeat the performance of 
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which he was guilty im the suit in St. Louis between his 
company and the Celery-Cola Company. 


In that case one of Mayfield’s Companies got into ht- 
igation over the trade-mark ‘‘Celery-Cola.’’ The de- 
fense was made that the complainant did not come into 
equity with clean hands because, it was asserted that the 
product contained no eelery and did contain deleterious 
ingredients, namely, stryclmine and cocaine. Mayfield 
evidently sought counsel’s advice and got it in a letter 
which may mildly be characterized as an indiscretion. 

This letter (Rebuttal Exhibit 18), which is here re- 
produeed, was transmitted by Mayfield to Pogue, and 
demonstrates that the manufacture of evidence is no 
novelty with this individual. 
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This past history is illuminative of Mayfield’s disposi- 
tion and has a distinet bearing on the credibility of his 
story in this case. 

“This unconscionable act on the part of this wit- 
ness goes far in my estimation to create doubts as to 
his integrity and, of course, operates to throw doubt 
upon his truthfulness.”’ 

Blodgett, J., in Smith v. Davis, 34 Fed., 783, 785. 


‘Of course, those who would commit such a fraud 
would swear falsely to carry it through. If their 
positive testimony to the honesty of the transaction 
is overborn by badges and indicia of fraud, deduced 
from their own testimony, the conclusion must be 
that there was fraud.”’ 

Mr. Justice Blatchford in In re Goodridge, Fed. 


Cas. 5547, p. 614. 


The demonstrated perjury of Mayfield himself and the 
highly suspicious character of the testimony of his c¢o- 
swearers in this case indicate a repetition here of the 
reprehensible conduet clearly shown to have oecurred in 
other litigation to which he was a party. 

In addition to discrediting the guilty parties as indi- 
viduals and rendering them unworthy of belief, the 
fabrication by a party to litigation of a cause of action 
or a defense is the strongest admission by conduct that 
no real cause of action or defense exists. 


As was stated by Lord Cockburn in Moriarity v. Lon- 
don, Cimmam © Dover tiCon lan. oQ.b., sit. 22 ie, 
CX la, 160: 

“The conduet of a party to a cause may be of the 
highest unportance in determining whether the cause 
of action m which he is plaintiff, or the ground of 
defense taken, if he is defendant, is an honest and 
just one; * * * here, it you can sliow that a4 man 
has been suborning false testimony and has endeay- 
ored to have recourse to perjury, it is strong to 
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show that he knew perfectly well that his cause was 
an unrighteous one; * * *.” 


In Baltimore & Ohio R. R. Co. v. Rambo, 59 Fed., 
(Cirenit Court of Appeals, Sixth Cirenit), Judge Taft 
remarked : 

“Tt is quite true that it was competent for the 
plaintiff to introduee evidence in rebuttal, tending 
to show that the authorized agent of the Balthnore 
& Ohio Railroad Company had been engaged in 
suhborning witnesses to testify falsely. Such evi- 
denee was relevant on the main issue as tending to 
show an admission by its eonduct that it had a bad 
ease, needing false and perjured evidence to sup- 
POnes 

The Supreme Court of the United States has an- 
nounced a similar rule in Deering vy. Winona Marvester 
Works, 155 U. 8., 286, 300. It appeared that certain 
doubtful testimony had been secured by an agent of a 
concern. which was interested in defeating the patent in 
suit. Mr. Justice Brown said: 

“This entire evidence, taken in connection with 
certain damaging admissions made by Heller as to 
the compensation he received, both for his testimony 
in this ease and for lis coneealment of certain faets 
in relation to another patent, throws discredit upon 
the whole case made by the defendant with respeet 
to the anticipation of the Stewart patent.”’ 

The general flavor that conduct of this sort gives to 
the side of a ease guilty of it is well summed up by Chief 
Justice Bigelow in E’'gan v. Bowker, 5 Allen (Mass.), 449, 
AY . 

“The inference is a reasonable and proper one, 
that a person having an honest and fair debt whieh 
he claims to be due will not endeavor to support it 
by falsehood and fraud; and the fact that he resorts 
to such means of proof has a tendeney to show that 
he knows he cannot maintain his suit by evidenee 


derived from pure and ineorrupt sources. Truth 
does not ally itself with falsehood, but falsehcod will 
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often endeavor to make it appear that truth is on 
its side.’’ 
Benmett +. Sussér, 191 Mass., 329; 77 Nel. Reps, 
S84. 
Moore on Facts, See. 589, 590. ; 
People v. Arnold, 43 Mich., 308; 5 N. W., 385. 
Van Voorhis v. Van Voorhis, 94 Mich., 60; 53 
N. W., 964. 
Georgia R. Co. v. Lybrerd, 99 Ga., 421, 485; 27 
S. E., 794, 798. 
Richardson v. State, 90 Md., 109; 44 Atl., 999. 
Snell vy. Bray, 56 Wis., 156; 14 N. W., 14. 
Himshaw v. State, 147 Ind., 334; 47 N. E., 157, 
166. 


Mayfield testified that he could recollect the names 
of only a few of his ex-employes who were about his 
place of business when the enormous amounts of the 
produet labeled Koke are alleged to have been made by 
him. Within a month after Mayfield testified, The Coca- 
Cola Company located twenty-one of them and took their 
depositions—no one of them had ever heard of IJXoke. 
They were equally available to the ISoke Conipames and 
were not called. This failure to produce as wituesses 
persons who could shed light on the facts is suspicious. 
This rule is applied in trade-mark cases. 

Atlantic Milling Co. v. Robuison, 20 Fed., 217. 

Atwood-Morrison Co. v. Sipp Electric & Ma- 
cme Co., 136 Wed sa, 

American Bell Tel. Co. v. National Tel. Mfg. Co., 
MOM) Wel 7G, 20 Tes), 

Bettendorf v. J. R, Little Metal Wheel Co., 123 
edi 455, op. 

Acme Flexible Clasp Co. v. Cary Mfg. Co., 101 
Pede2oy 
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It seems clear, therefore, even if the impossible con- 
eession be made that Mayfield is unimpeached, the testi- 
mony given by the witnesses called by the Koke Com- 
panies in support of the contention that the word Koke 
has been continuously used by them and their alleged 
predecessor, Mavfield, since 1888 abounds in such im- 
probabilities and is so saturated with the things which 
prompt courts to disbelieve evidence, however positive 
and by whatever number of witnesses given that the de- 
fense here is inherently ineredible. But when, as in this 
ease, such evidence as is here adduced by the Noke Com- 
panies, is used as corroborative of the fantastie story 
of the party most interested in their sueeess—whose tes- 
timony was dishelieved by Judge Sawtelle and Judge 
Foster on the same record here before this court, an in- 
dividual whose demeanor on the witness stand is char- 
acterized by the Exammer of Interferences in the Patent 
Office by the words ‘‘he apparently attached no impor- 
tance to the fact that he was testifying under oath,’’ this 
would seem to be a ease for the application of Lord 
Stowell’s dictum in The Odin, 1 C. Rob., 248, 252 (quoted 
in The Dolphen, 7 Fed. Cas., 3795): 


“Tt is a wild conceit that any court of justice is 
bound by mere swearing; it is the swearing eredibly 
that is to conclude its judgment.”’ 


(b) The Koke Companies asserted title to Koke and 
Dope by assignment. 


There remains to diseuss only the alleged acquisition 
of the trade-mark IKoke from the Murfreesboro Bottling 
Works and W. L. Bitting and the Dope mark from Houp- 
pert & Worcester. It can hardly be contended that any 
right was obtained by reason of these assignments. It 
is clear that in these transactions no business or good 
will was taken over, that the sales were sales of a naked 
symbol and as such confer no right on the assignee, and 
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that the transactions were a part of Mayfield’s fraudulent 
scheme to claim some sort of right in the names Koke 
and Dope is evident. 


(1) Murfreesboro Bottling Works. 


It appears in this case that the Murfreesboro Botthng 
Works, Christy and Huggins, proprietors, caused the 
registration of the work IKoke in seript in the Patent 
Office of the United States on August 21, 1906, as a trade- 
mark for heverages. The certificate is number 58,878. 


Christy and Huggins, proprietors of the Murfreesboro 
Bottling Works, were ealled in rebuttal (Ree., 
2005, 2027). They testified that they adopted 
the name Woke because it was a well known 
and recognized nickname for Coca-Cola; that they 
were trying to imitate Coea-Cola and get a_ pro- 
duct as close as they could and that the seript was 
used for the word IXoke to make the label look like Coea- 
Cola. They admitted the sale of the trade-mark only to 
Mayfield. No business of any sort was turned over and 
they denied categorically Mayfield’s statement that he 
said anythine about any previous use of the word Koke 
by lime 


(2) W. L. Bitting. 


The transactions with W. L. Bitting of Sherman, 
Texas, involved two registrations, one a label or eopy- 
right registration of the word Koke applied to a chem- 
ical compound (Number 56923, Rebuttal Exhibit 80), and 
another of a later date of the word Koke as a trade- 
mark for a beverage or syrup, the word Koke appearing 
in block type. (Certifieate Number 94689, Jan. 13, 1914, 
Rebuttal Exhibit $1.) 


It appears in rebuttal, by the testimony of Haizlip and 
Penland, who had been Bitting’s employes (Ree., 
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m0 1970) thar VV le Bittine Sarasa dimegist 
in Sherman, Texas; that he was. one of the 
first handlers of Coca-Cola in Sherman and _ that 
Coca-Cola was known and asked for at Bitting’s 
fountain as early as 1893 as IKoke; that  Bit- 
ting got into some sort of a controversy with The Coea- 
Cola Company, who declined to give him the exelusive 
sale of its product in Sherman, Texas; Bitting there- 
upon began experimenting with an imitation of Coca- 
Cola and was trying to sell it; that he used the name 
Koke as applied to an adulterated coeaine which he was 
selling. This doubtless is the ‘‘chemical eompound’? re- 
ferred to in the label registration. 


The purchases from the Murfreesboro Bottling Works 
and Bitting are aptly characterized by Judge Sawtelle 


as follows: 

“‘T find that the purchase of the trade-mark ‘ Koke’ 
from the Murfreeshoro Bottling Works and from 
Bitting was made with the knowledge that same was 
beme used to imitate plaintiff’s produet and were 
acquired not because they distinguished the produet 
sold under such name, but beeause it would permit 
defendants to better dispose of their product as and 
for Coea-Cola.”’ 


Judge Foster coneurs m this conclusion. 


The Examiner in the Patent Office from the same ree- 
ord here before the court, sums up these transactions as 
follows: 


‘‘In 1911 Mayfield learned that the Murfreesboro 
Bottling Works, of Murfreesboro, Tennessee, was 
carrying on some kind of a business under a regis- 
tered trade-mark ‘IXoke.’ (Applicant’s Ree., p. 789.) 
Mayfield’s company purchased that registration for 
a material consideration (Defendant’s Exhibit No. 
67) without entering into any contest, although May- 
field claims to have used the name ‘Koke’ as a dis- 
tinguishing mark for his goods continuously since the 
year 1888. The earliest date of use alleged in the 
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Murfreesboro registration is May 1, 1902. (Defend- 
ant’s Exhibit No. 129.) Mayfield admits that he took 
nothing from the Murfreesboro Bottling Works, as a 
result of this transaction, other than the certificate 
of registration. The business and formulae were 
not transferred. (Applicant’s Ree., pp. 860 and 
23s) 

In 1913 Mayfield was notified that an application 
for registration of the word ‘Ioke’ as a trade-mark 
for a non-aleoholic beverage, was being prosecuted 
before the U. S. Patent Office by one William L. 
Bitting of Texas. Instead of contesting an interfer- 
ence with Bitting, whose earliest alleged date of use 
was November 10, 1898, Mavfield’s Company bought 
Bitting’s application and had the mark registered to 
the Koke Company of America as assignee. (Appli- 
cant’s Rec., pp. 829, 830, 925; Defendant’s Exhibits 
No. 126 and No. 128.) That applicant took noth. 
from Bitting in the nature of apparatus, labels, 
formulae or other tangible assets, is admitted. (\y:- 
plicant’s Rec., pp. 921, 922.) Applheant purchased ° 
nothing but the bare appheation for trade-mark ree- 
istration together with a label registration owned 
by Bitting. (Defendant’s Exhibit No. 126 and No. 
122.) 

That the applicant acquired nothing by the pur- 
chase of the bare trade-mark registration and appli- 
cation for registration, one from Murfreesboro Bot- 
tlng Works and the other from Bitting, cannot be 
seriously questioned. It is so well settled that a 
trade-mark cannot be transferred, independently of 
the business and good will in connection with which 
it has been used, as to render further discussion or 
the citation of authorities unnecessary. ”’ 


This rule is elementary and is sustained by all the 
cases. 


“Bulte v. Igleheart Bros., 137 Fed., 492, 498; Colton v. 
Gillard, 44 L. J. Ch., 90; Croft v. Day, 7 Beav., 84; Robert- 
son v. Quiddington, 28 Beav., 529; Singer Manufacturing 
Conpany v. Loog, 8 App. Cases, 15; Gegg v. Bassell, 3 
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Ont. L. Rep., 263; Add v. Jolimsonm, 100 U. S., 620, 25 L. 
Ed., 769; Brown Chemical Company v. Meyer, 1389 U.S., 
540, 11 Sup. Ct., 625, 35 L. Hd., 247; Chadwick v. Coralt, 
151 MiAss., 190, 23°N. E., 1068, 6 L. R. A., 839, 21 Am. St. 
Rep., 442; Congress, etc., Spring Company v. High Rock 
Congress Spring Company, 45 N. Y., 291, 302, 6 Ain. 
Rep., 82; [udependent Baking Powder Company v. Boor- 
man, 175 Fed., 448, 450; Wacmahan Pharmacal Co, v. 
Denver Chemical Mfy. Co., 113 Fed., 468, 474; Messer v. 
The Fadettes, 168 Mass., 140; 46 N. K., 407; Morales v. 
dite Far, S21 pp., 499; Browne on Trade-Marks, See. 
SOE Sebastian on Tr Anis, 1 Witaniye ons aes 
Marks, 272; MeVeagh v. Valencia Cigar Factory, 32 0. G., 
1124. Price & Steuart, 970; Witthaus v. Braun, 44 Md., 
303; Leather Cloth Co. v. American Leather Cloth Co., 

iieth 12 @as., 223, se Morgan v. Kagers, 19 Fed. 090; 

Hiseman v. Schiffer, 157 Fed., 473, 476. 


(3) The alleged acquisition of the Dope mark from 
Houppert and Worcester. 


Ifouppert and Worcester were a bottling firm in Nash- 
Ville, They adopted, as @ name for a beverage, 
the word Dope and caused it to be registered as a 
trade-mark for beverages in the Patent Office on June 4, 
1907, Number 638033. This registration was purchased by 
Mayfield and Mayfield, a firm consisting of J. C. Mayfield 
and his son 8. T. Mayfield, and afterwards assigned to 
the Koke Company of Ameriea. That no business was 
transferred from Houppert and Worcester to Mayfield 
and Mayfield is evident. 

. KE. Campbell (Ree., 1363), Secretary and Treas- 
urer ae the Birmingham Bottling Company, testified that 
the firm of Houppert and Worcester, making soda waters 
in Birmingham, consisted of P. L. Ilouppert and Sam H. 
Worcester. Houppert and Worcester were sueceeded 
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by Houppert and Smyly, the National Dope Company 
and Birmingham Bottling Company, suecessively. The 
details are to be found in the testimony of Campbell 
(Ree., 1865) and Ki. J. Smyly (Ree., 1392 and following). 
P. L. Honppert died Oetober 8, 1911. Campbell and a 
man named Frank Seiver were appointed administrators 
of his estate on October 1, 1911. 


The recitals in the documentary exhibits offered by the 
Koke Companies in proof of this transaction are widely 
variant from the facts as testified to. But however that 
may be, it is clear the pretended assignment was a nullity. 


The transaction is deseribed by Mr. Campbell in his 
deposition taken on behalf of the Koke Companies. (Ree., 
1370-1372.) Campbell states that the certificate of regis- 
tration was all Mayfield wanted, and that was all that 
was sold, or was mtended to be sold to him as a matter 
of fact. That no business was turned over it was neces- 
sary to go through with the elaborate performance of 
contracts and the reeitals in them to satisfy lawyers. 


ITouppert & Worcester econtinned the sale of a produet 
under the name Dope after the pretended assignment 
and continued business just as they had before (Ree, 
1575) and their snecessors are still using the name (Ree, 
1372 el onore 

It is a fair inference that the word Dope was adopted 
by Honppert and Worcester beeause it was known to be 
a Coca-Cola nickname. (lec., 13899.) 


The same rule of law apples here as in the pretended 
Koke transfers. 


A mark fraudulent in inception and use is attempted 
to be bought by means of a void transfer by an unfair 
trader to further his fraudulent schemes. The comments 
of Judge Sawtelle properly characterize the transaction 
and the authorities cited are decisive of it. 
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This closes the diseussion of the ease as far as it eon- 
eerns any affirmative right in the words Koke and Dope in 
the Koke eompanies. There remains to eonsider the eon- 
tention that the words Koke and Dope may be used be- 
cause they are descriptive terms and refer to any soft 
drink, 


Before diseussing this defense,—that the names 
Koke and Dope are generic terms for soft drinks 
generally, which may be used by anybody,—it is well per- 
haps to have two things in mind. First, that this defense 
is wholly ineonsistent with the claim of exclusive right in 
these words asserted by the Koke Companies and demon- 
strates the lack of good faith in their representations to 
the trade that the words Koke and Dope are their trade- 
marks, and that to sell anything in response to requests 
for Koke or Dope but the Koke Companies’ product is un- 
fair, unlawful and in violation of the Federal Statutes; 
and, second, to eonsider for a moment the character of 
the persons who give the testimony upon which is based 
the contention that the names Koke and’Dope are generie 
and deseriptive. 


Among the trade witnesses who were ealled m the at- 
tempt to prove that the words Koke and Dope mean, not 
Coea-Cola, but any soft drink, are ineluded a large num- 
ber of saloonkeepers and bartenders, at least two cou- 
victs, one infringing manufacturer now under injunetion 
for piraey upon the Coca-Cola trade-mark, and three 
other persons enjomed by Federal Courts for fraud- 
ulent trade praetiees in passing off imitation products 
upon calls for Coca-Cola, five persons who have con- 
fessed in writing to be guilty of similar practices and 
thirty others against whom the same offense is proved. 
There is a detailed consideration of the testimony of 
these witnesses at the conclusion of Schedule JI. 


Nee 


The trade witnesses ealled by The Coca-Cola Company 
testified that for many years Coca-Cola has been famil- 
iarly known to them and to thei customers under the 
nicknames Koke and Dope, and that these names are 
understood to refer to and designate Coca-Cola only. 
These people are responsible business men of standing 
and experience. The trade witnesses ealled by the Koke 
Companies were not only much fewer, but were not 
nearly as well qualified to speak. 


(2) The defense that Koke and Dope are gereric 
terms which may be used by anybody. 


In their attempt to establish this defense the Koke 
Companies called two classes of witnesses, fountain at- 
tendants and saloonkeepers and bartenders. The general 
attitude of the latter on the subject of soft drinks may 
be summarized by the statements of some of them. 


A, A. Stanley, of Chattanooga (Rec., 1004): “‘I never 
drink anything but whiskey.”’ 
W. J. Finnin, who has a saloon in Commercial alley in 
New Orleans (Ree., 1564): 
‘‘T said to one of my customers,’’ he testified eon- 
eerning Coca-Cola, ‘‘l wondered how the dickens 
he liked so damn much of that stuff all day long.”’ 
M. J. Costello, Chattanooga, Tenn. (Rec., 1000): ‘‘I 
never drank any of them. J sometimes nsed them for a 
chaser.’”’ 


It is not unnatural that bartenders and near-beer vend- 
ers in prohibition distriets should regard anyone asking 
for a soft drink in their places of business as a harmless 
lunatie and entitled to no consideration and that they 
should give in response to ealls for Koke and Dope any- 
thing from Coea-Cola to white pop—the first and cheap- 
est thing they could get their hands on. 
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Of course, as ‘‘experts’”’ these men are worthless. One 
of them was frank enough to savy: 


Luke Pogue (Ree., 1061) : 

‘In the beer business it is different from the soda 
business. Take a fellow who drinks beer and whiskey 
and wants to get on the ‘water wagon.’ He unght 
want Poinsetta and say he is drinking ‘Dope’ or 
soda water or anything like that is ‘Dope’ with him,”’ 

Why a group of men whose only connection with the 
soft drink trade is meidental and reluctant should be 
ealled to advise the court as experts 1s incomprehensible, 
except on the ground that reputable men who know the 
business are unwilling to subseribe to views which would 
help our adversaries’ case. 

The other class of witnesses produeed are druggists, 
most of whom are guilty of aets of frand similar to those 
of which the Koke Companies are accused, namely, sub- 
stitution and passing off. 


The testimony of the first class of witnesses—the 
saloonkeepers—is, of course, worthless. They do not 
know what they are talking abont, and as a help to the 
eourt, their testimony is of no consequence whatever, 
but both they and the seeoud class of witnesses have 
their views colored by interest. 

It is a fact, as this record clearly shows, that im spite 
of all the efforts of The Coca-Cola Company to suppress 
them, there are innumerable imitations of Coca-Cola 
upon the market. Without exeeption these imitaiions 
taste as much like Coca-Cola as it is possible to make 
them, and are indistinguishable from Coca-Cola in ap- 
pearance. They are given various names, to a greater or 
less extent, imitating the name Coca-Cola. They are 
sold to the dealers at a cheaper price than Coca-Cola and 
their sale produces a greater profit. These products are 
not desired by the public and are unknown, They are 
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seldom or never ealled for by their own names. This 
fact is clearly established by the testimony. For ex- 
ample— 


C. H. Jouett, with the Live and Let Live Drug Com- 
pany, St. Elmo, Tenn., a witness for the Koke Com- 
panies, testified as follows (Ree., 1059) : 

‘‘T never heard customers ask for Ko Nut.’’ 


The way Ko Nut is sold is shown by the testimony of 
J. EK. Jones, a druggist of Hattiesburg, Miss., one of the 
Kkoke Companies’ witnesses (Ree., 1800, 1801) : 


‘When customers came to my fountain first prior 
to the time I handled Konut and made a request for 
a drink of Koke or Dope I serve them Coca-Cola. 
T never handled any other drink but Coca-Cola. At 
that time I understood they wanted that. IXonut 
syrup costs a dollar a gallon. Coca-Cola a dollar 
aud a half. The difference in price is the reason I 
handled it. 

When a customer comes in and asks for a Dope 
or Koke I thonght when [ give him any cola drink 
T was in my rights. 1 did not know what the cus- 
tomer wanted in my mind. I just gave him the 
eola product I had, the cheaper product. Any man 
is in business for his profits.”’ 


R. W. Elliott, a witness for The Coea-Cola Company, 
in charge of the Van Antwerp Drug Store soda depart- 
ment, m Mobile, testified (Ree., 566) : 

‘“T don’t believe I ever did hear of a man order- 
ing any other cola drinks. I have heard of other 
cola drinks, but I have never heard a man ask for 
another cola drink over the fountain.”’ 

George L. Seibert, soda dispenser for Dave 8. Bauer, 
druggist, in Mobile, Ala., testified (Ree., 554) : 

‘“‘T have never heard anybody ask for any other 
cola drinks than Coca-Cola.”’ 

Dave 8. Bauer, druggist, of Mobile, Alabama, testified 
(Ree., 043): 

‘‘T have never heard of anyone asking for ‘Wise 
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Olay Ala Cola, “Aly Coca,’ “hye Ola, “Atm Cola’ 
or ‘Ko Nut,’ except what traveling salesmen have 
wOlcene, ° 


These produets are offered to dealers as substitutes 
for Coca-Cola and are designed only to trade on Coeca- 
Cola’s reputation and advertising. 

C. G. Peters, druggist in New Orleans for 28 years 
says (Rec, 696) : 

““You ask if I know what others eall for. I will 
tell you, I had so darn many come around there that 
J ran them all out; they come and sell a thing as 
Coca-Cola and tell you you ean use it as Coca-Cola, 
and expect you to substitute and use it as Coca- 
Cola. Every one of them does that, all that have 
been in my store—there has been ‘Gay Ola,’ and 
‘My Ola’—I don’t know how many different kinds, 
about a dozen—all rivals of Coea-Cola, and not a one 
spent a dollar of advertising, and all trying to work 
on the advertising the Coea-Cola people are doing.”’ 


Pierre August Capdan, a pharmacist, for thirty years 
in New Orleans (Ree., 668) : 
‘‘Well, occasionally, I see an advertisement— Afri 
Cola,’ and some other cola drinks, but not in the 
same way. These advertisements that I usually see 
don’t impress me as bemeg serious advertising, but 
simply sporadic—break out oecasionally.’’ 


It is admitted that these products are imitations of 
Coea-Cola and are used to deceive. 


J. KH. Dunn, dispenser in employ of Nashville Drug 
Co., Nashville, Tenn., a witness ealled by the Koke Com- 
panies, testified as follows (Ree., 1159): 


‘We handled Coca-Cola exclusively. I regard 
these other cola drinks as imitations used principally 
as substitutes. At our present store we handle 
nothing but Coca-Cola and in response to ealls for 
Koke and Dope or a shot in the arm, I serve him with 
Coca-Cola and understand that is what he means the 
biggest portion of my time. They use those names 


as nicknames for genuine Coca-Cola. 
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These other cola drinks are cheaper and they make 
a little more money on it. Some do not run any- 
thing else in the fountain but that. Some places 
running up-to-date fountains, and a man ealls for 
Coca-Cola he does not know what he is getting, ex- 
eept at this place up here, and it is very seldom 
they eall for Coca-Cola straight, because practically 
everybody knew what we handled. If aman put it 
im his place, and serves it to everybody that comes 
in, no matter what they call for, it would be a sub- 
stitute, but if a man puts it in and has Coea-Cola 
with it, and if a man ealls for the substitute drink 
give it to him, but unless he calls for the genuine 
SUE ee me wo Juan, 

If a person asked for a Dope and I gave him this 
so-called substitute, if he was a stranger to me and | 
did not have a personal knowledge that he wanted 
Coea-Cola, | would consider 1 was giving lim what 
he wanted. You will find the biggest majority of 
dispensers that are serving too will do that. 

They give themselves the benefit of the doubt, 
they don’t eare so long as they get the drink to him 
and make more money out of it.’’ 


J.C. Priee, one of the Koke Companies’ witnesses in 
the restaurant business in Nashville, testified (Ree., 
1208) : 

‘By competing drinks, I mean those drinks * * 


sometimes spoken of as substitutes. Coca-Cola is 
the genuine * * the product made in Atlanta.”’ 
(iveewmlre0s)< 

“Those competing drinks cost the dealer less 
money than Coea-Cola, and there is more profit in it. 
When a man comes in and asks for a Koke or a 
Dope and if I have any of the competing drinks I 
give him the competing drink, but if I have not got 
the competing drink I give him the genuine, but if 
IT have both I give the competing drink, because I 
can make more money on it.”’ 


(Ree., 1205.) Tn Stelios: 
“A, Thad the Coca-Cola, the genuine Coca-Cola 


Ear 


and another cola. When customers came in and 

asked for a IXoke or a Dope I sold the competing 

drink, If they asked for Coca-Cola I give them the 

genuine Coca-Cola. We served the competing drink 

beeause we felt lke they did not want the genuine, 

if they did they would call for it by the full name.’”’ 
¥ * *% % % 


(leer 1206) ; 

‘Customers asking for Coca-Cola were served the 
genuine Coca-Cola. I do not know whether or not 
any of our customers in calling for Koke and Dope 
knew they were getting a different brand of drink 
from Coca-Cola, but they all seemed satisfied. Very 
seldom bk ever had a man tnrn 1t doasn and Sag, it 
was not the gennine—l mean a man come in and 
all for Dope and it was very seldom I had a man 
go away dissatisfied.’ 

The foregoing is typieal. 

These substitutes are handled by the dealers because 
they can be sold to the consumer as Coca-Cola, a greater 
profit realized, and the consumer cannot tell the differ- 
ence. Those dealers, who for fear of getting caught, hesi- 
tate to sell these substitutes when Coca-Cola is called 
for by the name Coca-Cola, do so when the consumer uses 
a Coca-Cola nickname in making his wants known, and 
the substituting dealer then justifies himself that he is 
not passing’ off because the eustomer has not asked for 
Coca-Cola by the name Coca-Cola, but has used some 
slang phrase, abbreviation or nickname which he under- 
stands to mean Coea-Cola, and which the dealer also so 
understands. The common nicknames used are Ioke and 
Dope, which to the pubhe mean Coca-Cola, and which the 
dealer knows, but the cheaper and more profitable and 
indistinguishable substitute 1s passed off because the sub- 
stituting dealer is able to excuse himself by saying that 
the customer has not asked for Coea-Cola, and if he 
wanted Coca-Cola he wonld say Coca-Cola. This is very 
clearly shown from the testimony and it may safely be 
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said that all of the witnesses produced by the Koke 
Companies in an attempt to prove that the words Koke 
and Dope are common names for a class of drinks, can 
be grouped under this head. They are people who are 
attempting to justify their own fraud. 


The testimony of Embrey (Ree., 1018) taken at Chatta- 
nooga, and quoted at length in Schedule VI, is entirely 
characteristic. First he handled only Coca-Cola. He 
recognized, as did his customers, that the name was ab- 
breviated into Koke and that it was nicknamed Dope. 
This situation had existed for years. Then an imitation 
was offered at a lower price. This at first perhaps was 
not passed off on people who used the name Coca-Cola 
when making known their wants. The genuine was usu- 
ally kept on hand to supply such. But when people 
used the familiar nicknames Koke and Dope the imitation 
was sold without comment and the customer did not 
know the difference. The fatlure of the purchaser to 
use the name Coca-Cola was the excuse of the dealer 
to sell the cheap imitation. The next step was inevitable, 
the imitation having demonstrated its ability to escape 
detection when sold to people who asked for Koke or 
Dope, and meant Coca-Cola, was soon sold to people who 
used the name Coca-Cola. As EK. A. Sharp (Rec., 1260), 
one of the Koke Companies’ witnesses admitted, ‘‘T do 
not know that I can say I never had served any other 
drink beside Coca-Cola when Coca-Cola was ealled for, 
because you are liable to get them mixed up in a soda 
fountain. They are so much alike I think anybedy is 
hable to get them mixed up.’’ 


The inside of the whole contention that Koke and Dope 
mean any drink similar to Coca-Cola is exposed by the 
Koke Companies’ witness F, H. Willis, soda dispenser, 
in the employ of Ha Ha Store, No. 3 Areade, Nashville, 
Tenn., as follows (ices il o2): 

‘‘Hletchers Cola was given when people asked for 
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Dope or Koke. We did that because we made more 
money on it.’’ 


This witness handles Candy Cola made by Matthews 
in Nashville. 

‘Some of our customers know we are handling 
Candy Cola. I do not know whether the general pub- 
lic knows of Candy Cola or not. I never saw any 
advertising of Candy Cola. I do not know whether 
people who come into our store and ask for Koke or 
Dope expect to get Candy Cola or not, but they ex- 
pect to get some kind of a cola that we serve there. 
I do not know what they expect to get. I give them 
Candy Cola. 

I never sell Coca-Cola when Koke or Dope is 
asked for. I have instructions to sell Candy Cola 
when lxoke or Dope is ealled for. 

We do not sell Candy Cola when Coea-Cola is asked 
for. * * * [| might have served Candy Cola in 
response to ealls for Coea-Cola.”’ 


This witness was asked concerning the pumps of his 
soda fountain (Ree., 1194) : 

‘‘No. 5 is labeled Coca-Cola, and we keep Candy 
Cola in the Coca-Cola jar.”’ 
J. ML Smith, another of the Koke Companies’ witnesses 
Who handles Matthews product, said (Ree., 1185) : 

‘“‘There is a difference in profit in favor of 
Matthews’ svrup, it costs less than Coca-Cola. I 
have Coca-Cola advertisements and signs ‘Drink 
Coca-Cola,’ * * * J have not any signs of Mat- 
thews’ drink. * * * JI have not been out of this 
Matthews mixture for sixty days. Mistakes are liable 
to happen.”’ 

The testnmony in support of the contention that IKoke 
and Dope are generic terms and apply to all drinks like 
Coca-Cola proves too much. The witnesses testify that 
these names apply to all drinks of this kind, except Coca- 
Cola—that they do not apply to Coca-Cola because Coca- 


Cola costs too much. 
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G. G. DeSouchet, one of the Koke Companies’ witnesses 
—in the saloon business in Birmingham, testified (Ree., 
oo0 ie 

‘‘Customers frequently came in and asked for 
Dope. I gave them something besides Coca-Cola, 
some of the other Cola drinks. I done that for the 
reason of tlie price, that is all. Not on account of 
the goods, that 1s Coea-Cola costs 70 cents up there 
and the other costs 50.”’ 

If the names Dope and Koke apply to a elass of drinks, 
undeniably Coca-Cola is in that class—the words should 
apply to it as well as the others—and here hes the answer 
—the publie pays five cents a glass for all of them—and 
cannot tell the difference. The Coca-Cola nieknames are 
definite enough with the public—they mean Coea-Cola 
it is only with the swindling dealer that there is any 
doubt about it—a doubt to exeuse a fraud and for revenue 
only. 


The proof addueed by the Koke Companies that other 
manufacturers of soft drinks have imitated Coea-Cola 
in color, taste and appearanee, bottles, barrels and dress, 
does not sustain the contention that these elements are 
eommon to the trade. On the contrary, it goes to show 
that others have been guilty of aets of fraud similar to 
those charged against the unfair traders here before the 
eourt and is an aggravation rather than a defense. 


In Singer Company v. Jue, 163 U. S., 169, the com- 
plainaut was in the habit of numbering its sewmg mia- 
chines serially, and, since it was a large manufacturer 
and had been in business many years, these numbers 
ran into the millions. Defendant, a small manufacturer 
reeently established, began number in the millions. It 
was contended that this was a trade custom. 

Mr. Justice White said (202): 

‘‘But there are other eirenmstances in the record 
which throw light upon the faets whieh we have just 
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stated, and lend to them an increased significance. 
On the plate of the Smger machines there was plain- 
ly marked a number, which the proof shows had run 
with relatively accurate consecutiveness from the be- 
ginning. These numbers, as a result of the vast de- 
velopment of the business of the Singer Company and 
the enormous number of New Family machines sold 
by them, ran into the millions. The defendant, who 
was in the commencement of his business, at once 
began also to number his machines in the millions, 
thereby conveying the obvious impression that they 
were the result of a manufacture long established, 
aud as they. were marked ‘Singer’ sugeesting 
by an irresistible implication, that they were 
machines made by the Singer Company. There 
is an attempt in the evidenee to explain this fact 
by the statement that it was the habit of sewing 
machine makers to add three figures to the actual 
number of machines by them made, but the proof 
does not sustain the explanation, and if it did, it 
amounts to but the contention that the commission 
of a fraud should be condoned because others were 
guilty of similar attempts to deeeive.”’ 


See also: 

Oltramarin Fabriken v. Amberg, 109 Fed., 151. 

Gillott v. Esterbrook, 47 Barb., 455; R. Cox, 340; 
48 N. Y., 374. 

Covlgv ross, (3 Fed) 203. 

Celluloid Co. v. Cellonite Co., 32 Fed., 94, 101. 

Taylor v. Carpenter, 3 Story, 458; R. Cox, 14, 19. 

Shehpard v. Staite, 13 Phila. 117; P.& S., 193, 
DZ 

Inebig’s Extract Co. v. Chemists Co-Op. Soc., 13 
heel C030 


The court below entered a proper decree. 


The court below has found that the Koke Companies 
have been guilty of unfair trade in the superlative de- 
gree. That, as a matter of fact from the evidence they 
were organized for the purpose of manufacturing and 
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selling a syrup in imitation of Coca-Cola, aided the per- 
sons to whom the produet was sold in its substitution 
for Coca-Cola; that the name selected was chosen for the 
purpose of reaping the benefit of the advertising done by 
The Coca-Cola Company; that the word ‘‘Koke’’ is a 
nickname for Coca-Cola, and was adopted with the de- 
liberate purpose of representing the Koke Companies’ 
goods to be the manufacture of the Coca-Cola Company ; 
that the Koke Companies imitated the Coca-Cola label 
and copied and imitated the barrels in which Coca-Cola 
is shipped; that the word ‘‘Dope’’ is a nickname for 
Coea-Cola and was adopted and used by the Koke Com- 
panies to take advantage of this fact; that the Koke 
Companies’ salesmen were instructed to and did sell the 
Koke Companies’ product as and for Coca-Cola; and 
in finding that Mayfield did not adopt the word Koke 
until 1909, the court evidently disbelieved his statement 
of use prior to that time, and by the strongest possible in- 
ference has convicted Mayfield of wilful perjury because 
there is no possibility that he could honestly be inistaken 
in his assertions of such prior use. 


The authorities all agree that a plaintiff, having estab- 
lished unfair trade, is entitled to practical relief; that 
the restraint should be commensurate with the wrong, 
and that the court should strive to see, not how much 
of the trade gained by fraudulent methods it ean pre- 
serve to a defendant, but how effectually it can stop the 
piratical practices. 


Oneida Community, Ltd., v. Oneida Gane Trap Co., 
inge., 14 N. Y. 5., 391, Woodward), said: 


‘‘The plaintiff is entitled to a practical injunc- 
tion. “9 ~ Iiis net thesprovince of aveourt of 
equity to aid wrongdoers. It fulfills its mission 
when it has restrained the commission of a wrong, 
leaving the wrongdoer to figure out for himself how 
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far he ean disregard the mandate of the court and 
the requirements of a clean econscience.’’ 


Guth Chocolate Co. v. Guth, 215 Fed., 750, Rose, J. 
Oe) 

‘‘Where he has greatly offended, he may be strictly 
restrained.”’ 

Williams v. Johnson, 2 Bosw., 1; R. Cox, 214, Wood- 
rat, ed) .: 

‘Tt is so palpable as to admit of no reasonable 
doubt that the deviees employed by the defendant 
were caleulated and intended by him to seeure the 
benefit of the reputation which the plaintiffs had 
acquired. He is in this respeet entitled to no favor. 
The court, in considering the propriety of enjoining 
him pending the litigation, will not feel ealled upon 
to be zealous to aid him by refined distinetions, so 
that he may evade the letter and violate the scope 
and spirit of the adjudged eases.’’ 


In Valentine v. Valentine, 17 R. P. C., 673, 686, Lord 
Justice Rigby said: 


‘That being the main ground on whieh they have 
proceeded in this ease, I do not see how they ean 
really seriously objeet, having been guilty of un- 
fair trading—and to my mind utterly unfair trading 
—they cannot very well say, ‘oh, here and there you 
have been rather hard upou us.’ J want to see how 
that unfair trading ean be put an end to—not how 
much of it we can preserve.’’ 


In Anheuser-Busch v. Piza, 24 Fed., 149, Judge Wal- 
laee said: 


‘Tt is not unreasonable, in view of the defendant’s 
purpose to deceive the public by adopting this label, 
to resolve any doubt which may remain in favor of 
the complainant.’’ 


In Franck v. Frank, 95 Fed., 818, Judge Seaman said 
(820) : 
‘<The defendants must be allowed no advantage 


out of the trade thus obtained wrongfully but must 
establish the reputation of their goods upon merit, 


134 


and without benefit of the imitation. Decree for the 
complainants may be prepared accordingly.”’ 


In Hires v. Consumers Co., 100 Fed., 809, Judge Jen- 
kins said (813): 

“This is especially so here, where the infringe- 
ment was deliberate and designed. In such ease the 
court ought not to say how near the infringer may 
lawfully approximate the label of the complaimant, 
but should cast the burden upon the guilty party of 
deciding for himself how near he may with safety 
drive to the edge of the precipice and whether it be 
not better for him to keep as far from it as pos- 
sible.”? 


The language of the Cirenit Court of Appeals of the 
Sixth Cireuit, where the imitation of the color of Coca- 
Cola was enjoined, is pertinent here. 


In Coca-Cola v. Gay-Ola. Co., 200 Fed., 720, Judge 
Denison said: 


“We rest our conelusion here apon the fact that 
the color was adopted in part as a means of aiding 
the contemplated fraud, and that, if its adoption was 
also in part mnocent, there is here a confusion caused 
by defendant; that the burden is therefore npon de- 
fendant to see to it that ultimate frand does not 
result from this confusion; and that, so far as de- 
fendant cannot safeguard this result, it may not use 
the color, * * * The defendant should be en- 
joined from selling Gay-Ola of a color the same as or 
substantially similav to Coea-Cola, unless and in so 
far as upon settlement of the deeree below means may 
he provided by which the ultimate consumer will be 
fairly advised that he is not getting ecomplainant’s 
Coca-Cola, but is getting something else.’’ 


See also 211 Fed., 942, on settlement of the decree, and 
Hiram Walker v. Grubman, 222 Fed., 478. 

The nature of the relief granted in unfair trade eases 
is flexible and depends upon the faets upon which it is 
based. As courts have always refrained from defining 
unfair trade but have regarded as actionable any con- 


135 


duct which has a tendeney to promote the sale of the 
goods of one trader as and for those of another, so in 
measuring the relief, it is made to conform to the practi- 
eal trade situation disclosed, and depends upon the faets 
of each ease, the nature of the trade, the manner of the 
injury and the flagrancy of the offense. There is no set 
form of injunction, but the courts measure the relief to 
suit the cireumstanees. The following authorities indi- 
cate the adaptability of courts of equity in such matters: 


The Lord Chancellor said, in Reddaway v. Banham, 13 
eee C., 218.229; 


‘What in each case, or in each trade, will produce 
the effect intended to he prohibited, is a matter which 
must depend upon the eieumstances of each case, 
and the peeularities of each trade. Tt would be very 
rash @ priovi to say how far a thing might or might 
not be deseribed without beimg familiar with the 
technology of the trade.”’ 


As was said by Mr. Justiee Stirling, in Povcell v. 
Birmingham Vinegar Brewery Co., 12 R. P. C., 496, 515: 


“*Now, although it has several times been laid down 
that it is the duty of the person who thus introduces 
articles of his manufacture into the market under the 
same name as that employed by another mannfac- 
turer, to distnguish the goods so newly introduced 
from those previously in the market, no court has 
ever said how the distinetion is to be made, and, in 
my judgement, this is not a matter which can be re- 
dueed to any simple rule, but must depend on the 
circumstances of each particular case. It may very 
well be that what is sufficient in the case of a wine 
producer, may not be enough in the ease of a brewer, 
and that that which 1s perfectly adequate in the ease 
of a brewer, may prove to be quite imadequate in 
the ease of a maker of pickles and sauces. The one 
point to be considered in each case appears to me 
to he whether the natural aud probable result of the 
defendants’ aets will be to mislead purchasers, and 
a deprive the plaintiff of business intended for 
i? 
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On appeal the matter was discussed at considerable 
length. Lord Justice Lindley said, 13 R. P. C., 253; 
(1894) 3 Ch., 449; (1894) 3 Ch., 462; (1896) 2 Ch., -64; 
(189A Gea: 

‘Tf it be impossible, profitably, to use the old name, 
and at the same time so to distinguish the two classes 
of goods as to prevent the rival goods from hemg 
mistaken for others, what is to be done? Js the name 
to be protected and rivalry prevented, or is the rival 
to be at liberty to use the name and destroy the trade 
of the old trader? Both prineiple and authority 
clearly appear to be in favor of the old trader, if 
he can prove that the name denotes his goods, and 
that his rival’s are, in faet, mistaken for his. 

I do not shrink from the conelusion that the de- 
fendants may find it practically impossible profitably 
to compete with the plaintiffs in their trade. Ido not 
see the mjustice of such a conclusion, nor do T see 
that the public will greatly, if at all, suffer by it.’ 


Lord Justice Sniuth cad, lo ki PIC 263: 


‘‘Tt may be that the result of such a state of things 
is that it gives to the plaintiff a practical monopoly 
in the words which otherwise he would not have, and 
it appears to me, so far as the evidence as to this 
in the present case goes, that this is so. Whether 
it is possible to mask the words ‘Yorkshire Relish’ 
so that they will become innocuous, such as by selling 
‘Yorkcmimerivehish? im jars, or. tins, or barrels. I do 
not know, but it would seem that, if this he possible, 
and it be done so that the words do not mislead, then 
the object which I have no doubt the defendants 
have in using the woids will be thereby frustrated.”’ 


An illustration of the application of this rule is found 
in Thompson v. Montgomery (1891) A. C., 217, 8 R. P. C., 
361, 365, 368. In this ease, plaintiff’s ales, from the fact 
that they were brewed in the Town of Stone, became 
known as ‘Stone Ales.’’ Defendant went to Stone and 
established a brewery and called the ale he brewed there 
‘Stone Ale.’? He was held to be an unfair trader, but 
on the settlement of the deeree contended that he had a 


137 


right to establish his brewery at the Town of Stone and 
should be permitted to use the name of that town. 


ord) Herschell said (8 KR. P. ©) 365): 

‘*It appears to me idle to argue in opposition to 
the injunetion that it is against the public interest 
to permit a monopoly of the use of the name of a 
town for trade purposes, when the only effeet of al- 
lowing its use by the person, and for the purpose 
ast to be restrained, would he to deeeive the pub- 
ie. 

This ease has heen repeatedly cited with approval by 
the Supreme Court. See: 
Lawrence Manfy. Co. v. Tenn. Manfg. Co., 138 
(UL, hy Ba! 
Coates v. Weprick Thread. Co., 149 U7. S., 562, 566. 
See also: 
Sheffield-King Milling Co. v. Sheffield Mill & 
Elevator Co., 105 %Mimn., 315; 117 Ne We, 447. 
Gustavino v. Comerma, 184 Fed., 549, 550. 
Povtuondo v. Poriwondo, 222 Pas, 16; 70 At., 
OO Sae ae 2 Ca uO: 
Van Stan v. Van Stan, 209 Pa., 564; 58 At., 1064, 
1066. 
Cohen v. Nagle, 190 Mass., 4; 76 N. E., 276, 278, 
Se 


The injunction directed by the court below is no broader 
than is necessary to protect The Coca-Cola Company from 
the acts of unfair trading of which the Koke Companies 
are guilty. It enjoins in terms the efficient means of 
fraud and deception which the Koke Companies have 
used, as the result of whieh their goods have been sold 
as and for Coea-Cola and the elements whieh promote and 
contribute to this fraud. For the protection both of The 
Coca-Cola Company and the public, such restraint is 
necessary. If the findings of faet on which the deeree is 
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based are coneurred in, the injunction in the terms 
granted follows as a necessary conclusion. 


There ean be no eriticism of the court’s decree, un- 
less it be that it effectually stops fraud. It in no way 
hampers the Koke Companies in the sale of an honest 
produet, decently and on its merits. 


Conclusion. 


We believe that under the evidence in this case and 
under the authorities cited, the use of the Coca-Cola nick— 
names IKoke and Dope by the Koke Companies produces 
confusion of goods, deception of the pubhe and damage 
to The Coca-Cola Company, and that restraint against 
their use was proper; that the imitation of Coca- 
Cola in taste and appearance and the imitation 
of labels and barrels are important elements in 
the Koke Companies’ fraudulent scheme and aid the de- 
ception and damage initiated by their use of the Coca- 
Cola nicknames and are efficient helps in their course of 
unfair trading; that the defense interposed here of prior 

use of the word IKoke based as it is on Mayfield’s testi- 
. mony, is fabricated; that the claims of Mayfield to know 
the Coca-Cola formula or to have any rights in it or in 
the Coca-Cola business and ever to have used the name 
Koke before 1909 are pure inventions; that the defense 
interposed in so far as it relates to the alleged common 
trade meaning of the words Koke and Dope is wholly dis- 
ingenuous; that the pretended purchase of the registra- 
tions of Koke and Dope from Bitting and Murfreesboro 
Botthng Works was an attempt to give a legitimate ap- 
pearance to the Koke Companies’ fraud and to clothe it 
with an apparent legal sanction, and thus to pirate under 
the forms of law; that the decision of the court below, 
concurred in by Judge Foster and the Patent Office, was 


139 


eorreet, and that no other conelusions than those ar- 
rived at by Judge Sawtelle are possible under the evi- 
dence before him and now before this court, and that 
his deeree should be affirmed. 


Respectfully submitted, 


Harotp Luirscn, 
Frank F. Reep, 
Kpwarp 8. Rocers, 
Of Counsel for The Coca-Cola 
Company, Appellee. 
Wituiam K. Waite, 
Solicitor for Appellee. 
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APPENDIX I. 


235 Fep., 408. 
In tue District Court or THE UNITED STATES 


For the District of Arizona. 


The Coea-Cola Conipany, 


Plaintiff, 
vs. 
The Koke Company of America, ea 
The Southern Koke Company, Ltd., ae 


The Koke Company of Texas, 

The Koke Company of Arkansas, 

The Koke Company of Oklahoma, 

Defendants. | 
Harold Hirsch, of Atlanta, Georgia; Edward S. Rog- 

ers, of Chicago, IHinois, and Joseph EK. Morrison, 
of Phoenix, Arizona, Solicitors for Complainant; 
Frank I". Reed, Candler, Thomson & Hirsch of Coun- 
sel. 


Richard KE. Sloan, of Phoenix, Arizona; James W. 
Westervelt, of Phoenix, Arizona, and Augustine 
B. Littleton, of Chattanooga, Tennessee; Littleton, 
Littleton & Littleton, Chattanooga, Tennessee, for 
Defendants. 


SAWTELLE, District Judge: 

The ‘bill in this case seeks relief by injunction, both pre- 
liminary and perpetual, against the defendants beeause of 
their joint and several infringement of the plaintiff’s trade- 
mark—‘ Coea-Cola’’— and for unfair competition on their 
part. It also asks an accounting of the profits received by 
defendants, and the assessment of damages sustained by 
plaintiff. 

The material allegations of the bill, so far as they are neces- 
sary to be set forth for the determination of the issues made, 
are as follows: 

The first section of the bill recites the initial manufacture of 
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the syrup known as ‘‘Coca-Cola”’ by J. S. Pemberton in the 
year 1886, and traces the title through its various transfers 
into the plaintiff company on February 22, 1892. 

It is alleged that the process and formula for the mannu- 
facture of the beverage and syrup styled ‘‘Coca-Cola’’ was 
new and original and was invented and discovered by plain- 
tiff and its predecessors as a trade and business formula, 
process and secret, and is now a secret formula and process 
and not known to the public or others than the plaintiff and 
its officers and employes and predecessors of plaintiff. 

The second section of the bill charges the continued manu- 
facture of syrup made under the Pemberton formula; alleges 
that the trade-nark ‘‘Coca-Cola”’ was, at the time of its adop- 
tion by the predecessors of plaintiff, characteristic and dis- 
tinctive and had never before been used by anyone, and has 
continuously been used for the purpose of distinguishing the 
product of plaintiff and its predecessors from the similar 
product of others, and that said trade-mark does now identify 
and distinguish plaintiff’s product. It is further charged that 
plaintiff’s product has been given by the purchasers and con- 
sumers thereof certain nicknames, to wit: 

‘Woke’ and ‘‘Dope,’’ and that each of these words are now 
and for many years past and prior to the application of either 
of them to any other beverage recognized and commonly and 
familarly used as nicknames for Coca-Cola, and that a re- 
quest for either is understood, both by the seller and the pur- 
chaser, to be a specifie and definite request for Coca-Cola and 
has been so understood and regarded, and aeted on both by the 
seller and purchaser, for many years prior to the manufae- 
ture or sale of any other preparation under either of said 
names; and that at the present time both dispensers and 
consumers use these words as deseriptive of the product of 
plaintiff, and for no other beverage. 

The third section’ of the bill alleges the application to the 
patent office for the registration of the words ‘‘Coca-Cola”’ 
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as a trade-mark on May 14, 1892, and the allowance of said 
application on January 31, 1893, and the issuance of a eer- 
tificate of registration on that day, which is alleged to be in 
full foree and wholly unrevoked and uneanccled. 

It is also alleged that on April 23, 1905, under and by virtue 
of the Act of Congress of February 20, 1905, the plaintiff 
duly applied to the Patent Office of the United States for the 
registration of the said trade-mark ‘*Coca-Cola,’’ and eom- 
plied in all respects with said Act and the Regulations of the 
Comnnissioner of Patents, and thereupon the registration of 
Baird trade-mark ‘‘Coca-Cola” was duly allowed fof tonic 
beverages and syrups for the manufacture of sueh bever- 
ages and a certifieate of registration, No. 47189, was 
duly granted to the plaintiff on October 31, 1905, and is still 
in full foree and effeet, and that plaintiff is entitled to the 
sale and exelusive right, both generally and in interstate com- 
meree, to use and employ said trade-mark on its goods. 

The fourth seetion of the bill alleges the sale of both the 
syrup and of an areated beverage, permitted to be manufac- 
tured from the syrup by certain licenses of plaintiff, under 
the trade name, in distinctive receptacles, bottles and barrels 
and labels, all of which were adopted by plaintiff for the pur- 
pose of distinguishing the produet of plaintiff from that of 
other manutaecturers in the same lines. 

The fifth paragraph sets np that the plaintiff has expended 
much time, labor and money in advertising its product. Ht is 
alleged that the Noke Company of America was organized 
under the laws of the State of Arizona about September 15, 
1911, and thereafter proceeded in the city of St. Louis to 
manufacture an unnecessary and dehberate imitation of plain- 
tiff’s Coca-Cola syrup, but different therefrom and greatly 
inferior thereto, and placed the same in barrels and pack- 
ages similar to those of the plaintiff. That said extraet is 
designated hy the defendants sometimes as ‘Koke’’, and 
sometimes as ‘‘Dope’’; that the Noke Company of America 
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ships said imitative extract from the city of St. Louis, usually 
under the name of ‘‘Koke’’, to the other defendants, and that 
said extract is used by said defendants as a basis for making 
a svrup for sale to soda fountains and in bottles which re- 
semble the articles produced by plaintiff, and that the defend- 
ants, as a matter of fact, do sell, substitute, and palm off the 
said syrup and extract as and for the Coca-Cola products of 
plaintiff. It is alleged that the said imitation product is, with 
the consent of defendants, sold to the public in substitution for 
genuine Coca-Cola. It is further charged that the defendants 
adopted the words ‘‘Koke’’? and ‘*Dope’’ as a name for their 
product many years after the words were commonly used to 
deseribe the plaintiff’s product, and that said adoption was 
a means to enable them to substitute their produet for that 
of the plamtiff and to reap the benefit of its advertising and 
labor in dispensing and selling said product. It is also al- 
leged that the defendants stated, both to bottlers and dis- 
pensers, that the svrup they made was produced under the 
same formula as Coca-Cola, and instructed both dispensers 
and bottlers to substitute their product when the purchaser 
desired and intended to obtain Coca-Cola. 

It is further alleged that the registration in the patent 
office of the words ‘ Koke’’ and ‘‘Dope” claimed by defend- 
aunts was in fraud of the rights of plaintiff, and that the de- 
fendants threaten to sue dealers and dispensers who deliver 
Coca-Cola when ‘ KNoke’’? and ‘‘Dope”’ ave ealled for and when 
both the dispenser and purchaser design to sell and receive 
Coca-Cola. 

The answer denies all the material allegations of the bill, 
and after setting up the manner of acquiring title to the trade 
names ‘‘Noke’’ and ‘‘Dope’’, denies that, at the time they 
were adopted by their predecessors, they were generally used 
as a synonym or nickname of plaintiff’s product. 

The answer then alleges that the plaintiff has been and is 
now engaged in establishing a monopoly, and that the busi- 
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ness of defendants and their patrons is being subjeeted to a 
system of espionage by plaintiff and its officers and agents, 
and agents are using the information thus acquired to im- 
pede and harass the customers of defendants, representing 
that the business of defendants is fraudulent and dishonest 
and its produet inferior imitations of Coea-Cola, and threat-.- 
ening prosecutions if defendants’ products are dealt in by its 
customers. 

The answer then alleges that by reason of these representa- 
tions and threats many of its enstomers have ceased to deal 
in its products to its damage. It 1s also contended in the an- 
swer that the name ‘‘Coca-Cola’’ was deceptive as a trade- 
mark and for that reason was fraudulent, and was but a cde- 
seriptive name for a product which the plaintif does not now 
produee. 

Numerous authorities have been cited by both sides, with 
variant facts, but as each ease must be determined on all 
facts that surround it the facts in any prior case cannot be a 
guide to the decision of the subsequent. This view is cogently 
pointed out on page three of lectures of Jolin Cutler, of King’s 
College, entitled ‘Passing Off”’. 

The fundamental prinerple of the law applicable to this 
class of cases is well established. It may he thus stated: ‘No 
man has aright to pass off his eoods as though they were the 
goods of another.”’ 

‘The essence of the wrong consists In the sale of the 


goods of one manufacturer or vendor as those of an- 
other.’’ 


tea! Conan s, Glen. 13 Wall. 311. 

The difficulties which arise are in the application of this 
principle to the facts of the partienlar case, and the question 
which the court has to decide is always a question of fact. 
The decision of the court depends upon all the cireumstanees 
affecting the plaintiff and his trade and the circumstances 
affecting the defendant and his trade, and both alike must be 
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considered in arriving at a conclusion. I quote from a few 
of the leading cases both Hnglish and American. 
In the case of Burgess vy. Burgess, 3 Deg. M. & G., 896, Lord 
Chief Justice Turner, said: 
‘*No man can have any right to represent his goods as 
the goods of another person, but in application of this 


kind it must be made out that the defendant is selling his 
own goods as the goods of another.’ 


In the case of Reddaway v. Banham, A. C., 199; 13 RK. P. C., 
224, the Lord Chancellor said: 


‘*My lords, I believe that this case tums upon a ques- 
tion of fact. The question of law is so constantly mixed 
up with the various questions of fact which arise on an 
inquiry of the character in which your lordships have 
been engaged, that it is sometimes diffeult when examin- 
ing former decisions to disentangle what is decided 
fact, and what is laid down as a principle of law. For 
myself, T beheve the principle of law may be very plainly 
stated, and that is that nobody has any right to repre- 
sent his goods as the goods of somebody else, 

lslonyy far the use of particular words, signs or pictures 
does or does not come up to the pr oposition which [ have 
enunciated in each particular case, must always be a 
question of evidence, and the nore simple the phrase- 
ology, the more like it is to a mere deseription of the 
article sold, the greater becomes the difficulty of proof, 
but if the proof establishes the faet the legal consequence 
appears to follow.”’ 


Ina later ease in the House of Lords, referrmg to Durgess 
v. Burgess, the Lord Chancellor made this statement: 


‘The proposition of law is one which, I think, has been 
accepted by the highest judicial authority, and aeted upon 
for a great munber of years. It 1s that of Lord Justice 
Turner, who savs, in terms: ‘No man can have any right 
to represent his goods as the goods of another person. 
In the applheation of this kind, it must be made out that 
the defendant is sellmg his own goods as the goods of 
another.’ That is the only question of law which, as 
it appears to me, can arise in these cases. All the rest 
are questions of fact. The most obvious way in which a 
man would be infringing the rule laid down by Lord Jus- 
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tice Turner is if he were to say in terms, ‘These are the 
goods manufactured by’ a rival tradesman; and it seems 
to be assumed that unless he savs something equivalent 
to that no action will he. It appears to me that that is 
an entire delusion. By the course of trade, by the exist- 
ence and technology of trade, and by the mode in which 
thing's are sold. aman may utter the same proposition, but 
in different words and without using the name of the rival 
tradesman at all. .\ familiar example, of course, is when, 
without using any name, by the identity of the form of 
the bottle or the form of the label, or the nature of the 
thing sold in the package, he is making the statement not 
in express words, but in one of those different forms in 
which the statement ean be made by something that he 
knows will he so understood by the public. In each ease 
it comes to he a question of whether or not there is the 
statement made; and if the statement is made, there ean 
be no doubt of the legal conclusion that he must be 
restrained from representing that the goods that he 
makes are the goods of the rival tradesman. Then vou 
get back to the proposition which I have heard from Lord 
Justice Turner.’ 

Powell v. Birmingham Weiegan Co., A. C., 710; 14 


RK. Pe 27, 

‘Tn all eases where rights to the exclusive right of a 
trade-mark are invaded, if is variably held that the 
essence of the wrong consists in the sale of the goods of 
one manufacturer or vendor as those of another; and 
that it is only when this false representation is directly 
or indirectly made that the party who appeals to a 
eourt of equity can have rehef. This is the doctrine of 
all the authorities.”’ 


CamalCo. v. Clarlg 13 Wiall., ite 322. 


“Hquity gives relief in such a case, upon the grounds 
that one man is not allowed to offer his goods for sale, 
representing them to be the manufacture of another 
trader in the same commodity. Suppose the latter has 
obtained celebrity in his manufacture, he is entitled to 
all the advantages of that celebrity, whether resulting 
from the greater demand for his goods or from the higher 
price the publie are willing to give for the article, rather 
than for the goods of the other manufacturer, whose 
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reputation is not so hgh as manufaeturer. Where, there- 
fore, a party has been in the habit of stamping his goods 
with a particular mark or brand, so that the purehasers 
of his goods having that mark or brand know them to 
be of his manufacture, no other manufacturer has a right 
to adopt the same stamp; because, by doimg so, he would 
be substantially representing the goods to be the mannu- 
facture of the person who first adopted the stamp, and so 
would or might be depriving him of the profit he might 
make by the sale of the goods which the purehaser in- 
tended to buv. Smetro v. Phorecendc, Law hep, J Cha 
oe 
MeLean v. lemuay, 96 UW. S., 245, 251. 


“The first appropriator of a name or device poimting 
to his ownership or which, by being associated with arti- 
cles of trade, has aeqiired an understood referenee to the 
originator, or manufacturer of the articles, is imjured 
whenever another adopts the same name or device for 
similar articles, heeause such adoption is in effect repre- 
senting falsely that the productions of the latter are those 
of the former. Thus the custom and advantages to which 
the enterprise and skill of the first appropriator had 
given him a just right are abstracted for another’s use, 
and this is done by deceiving the publie, by indueme the 
publie to purehase the goods and manuafetures of one 
person supposing them to be those of another. The trade- 
mark must therefore be distinetive in its original sigmfi- 
eation, pointing to the origin of the articles, or it must 
have become such by association.”’ 


Lawrenca Mfg. Co. v. Lem Mfg. Co., 138 U.8., 537, 
546. 


‘very one has the right to use his own name, but 
he may not lawfully apply it to the purpose of filching 
his property from another of the same name. The use of 
a geographical or deseriptive term confers no better 
night to perpetrate a fraud than the use of any other 
expression. The principle of law is general, and with- 
out exception. It is that no one may so exereise his own 
nights as to infliet wmmeeessary injury upon his neigh- 
bor. It is that no one nay lawfully palm off the goods 
of one manufacturer or dealer as those of another to the 
latter’s injury. It prohibits the perpetration of sueh 


149 


a fraud by the use of description or geographical terms 
which are not suscepticle of monopolization as trade- 
marks as effectually as it prohibits its commission by the 
use of any other expressions.’’ 

Shaver y. Iiclier More Co., 108 Fel, $21, $27. 


‘No person other than the owner of a trade-mark has 
anght, without the consent of such owner, to use the same 
on like articles, because by so doing he would in sub- 
stance falsely represent to the pubhe that lis goods were 
of the manufacture or selection of the owner of the trade- 
mark, and thereby would or might deprive the latter of 
the profit he otherwise night make by the sale of the 
goods which the purchaser intended to buy. Where a 
trade-mark is infringed the essenee of the wrong con- 
sists in the sale of the goods of one manufaeturer or 
vendor as those of another, and it is on this ground that 
a court of equity protects trade-marks. It is not neces- 
sary that a trade-mark should on its face show the origin, 
manufacture or ownership of the articles to which it is 
applied. It is sufficient that by association with sueh 
articles in trade, it has aequired with the publie an un- 
derstood referenee to such origin, ete. This doctrine has 
reepatedly been declared by the Supreme Court, Canal 
Co. v. Clark, 13 Wall, 811, 323; Tiefacheng Co.-v. 
Pramer, 101 U. S., 51, 5%; Wedeeme Co. v. Woods 108 
Wee 2s) 223, 2 Sip, Ct. a6 crenges vy. Toll, 128 
U.S., 514, 9 Sup. Ct., 143; Goodyear’s India Rubber Glove 
Mfg. Co. v. Goodyear Rubber Co., 128 U. 8., 398, 603, 
9 Sup. St., 166; Lawreree Miy. Go. v. Tennessee Mi q. 
Cn, ere UG Si SATO GIES Cling SUNS gy Wl Ore ATE 
com, MoO U.S. 460, 462; 14 Sup. Ct, si.” 


Dennison v. Thomas, 94 Fed., 651, 656, 


] think it has been established by the evidence in this case 
that the plaintiff is the owner of and alone entitled to use 
the trade-mark ‘‘Coca-Cola’’? and that its goods alone ean 
lawfully be sold under that name. 

It is insisted by the defendants that the words ‘‘Coca-Cola”’ 
are a mere description of a product, and that it does not de- 
seribe the product of plaintiff, and consequently does not 
constitute a valid trade-mark. The contention was consid- 
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ered in the case of Coca-Cola Company v. Nashville Syrup 
Go., 215 Fed., 527, and was there decided adversely 16 sie 
contention. J think that decision is decisive of the question. 

The question of the validity of the trade-mark ‘‘Coea-Cola”’ 
and the right of plaintiff to its exclusive use since its regis- 
tration under the Act of Congress of February 20, 1905, would 
seem to be placed beyond the pale of contention by the ease 
of Coca-Cola Company v. Deacon Brown Bottling Company, 
200 Fed., 105. 

I find as a matter of fact from the evidence that the de- 
fendant, Koke Company of America, was organized for the 
purpose of manufacturing and selling a syrup in imitation 
of that produced by the plaintiff, and that it aided the per- 
sons, to whom it sold its product, in the substitution of its 
product for that of plaintiff; that the name selected was 
chosen for the purpose of reaping the benefit of the adver- 
tising done by the plaintiff, and that the defendant, Koke 
Company of Ameriea and its predecessors, did not adopt or 
make use of the name ‘‘Koke’’ until the vear 1909, and the use 
of said name by said defendants and its predecessors was not 
sufficient to create any right to its use as against the plaintiff. 

Parker vy. Stebler, 177 Fed., 210, 9th Circuit. 
Bite Barbed Ware Datewise 143 U.S., 275. 
Deering v. Winona Harvester Works, 155 U.8., 286. 


Tam econvineed that when the witness Mayfield adopted the 
name ‘‘Koke,’’ he did so with the deliberate purpose of repre- 
senting his goods to be the product and manufacture of the 
Coea-Cola Company. I further find that the purchase of the 
trade-mark ‘‘Koke’’ from the Murphreeshboro Bottling Works 
and from Bitting was made with a knowledge that same was 
being used to nmitate plaintiff’s product and were acquired, 
not beeause they distinguished the product sold under sueh 
name, but because it would permit defendants to better dis- 
pose of their product as and for Coca-Cola, especially in view 
of the facets that the label of plaintiff was copied and imitated 
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and the barrels in whieh its produets were shipped were col- 
ored as nearly like those of plaintiff as possible. 

It may be that these resemblances standing alone would not 
in themselves justify any relief against a person using them 
in good faith, but when considered in the hght of all the evi- 
denee in this case, I cannot reconeile them with fairness. The 
opinion of the Cireuit Court of Appeals of the Sixth Cireuit 
in Coca-Cola Company v. Gay Ola Company, 11 200 Fed., on 
page 723, contains a forcible comment on the state of facts 
here shown to exist. 


“Tt is first to be observed that defendant is at the best 
no a narrow ground of legality. The name whieh it has 
adopted docs not negative an intent to confuse. The 
product is identical, hoth in appearance and taste; and 
the form of seript used in printing the trade-mark names 
is the same. [Hven if the use of “each of these items of 
similarity was lawful, when accompanied by good faith 
and no intent to deeeive, they put the product near that 
dividing line where good or bad faith is the eriterion, 
and their presenee puts upon the user a burden of eare to 
see that deception does not naturally result. Conversely 

- when we find, as a fact, from the other conduct of the 
defendant, that the underlying intent is to prepetrate a 
fraud upon the consumer, this intent must color the ac- 
ecompanving facts, and some which otherwise might be 
innocent become guilty. So here, the red color used hy 
the complainant on its barrels and kegs is not a color 
which it discovered, or to which it had any abstract mo- 
nopoly, but this color has Jong heen used by complainant 
ma wavy that was exclnfive in this trade. No other manu- 
facturer of analogous or competing drinks uses that color 
of package. and its adoption by defendant is one of the 
constituent parts of defendant’s seheme of fraud. So, 
too, with defendants’ failure to mark its packages with 
anything to indieate the place of manufaeture. Ordi- 
narily a man may mark his goods, or not, as he pleases; 
but when he has his marks and labels, which he uses on 
occasions, and can have no motive for sending out un- 
marked packages except to aid in a fraudulent substi- 
tution, the act, otherwise permissible, becomes forbid- 
Cen” 
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The witness Wright of the Southern Koke Company justi- 
fied the use of the name ‘‘Koke’’, for he says that the name 
‘‘Koke’’? was adopted to take advantage of the demand for 
soft drinks in that name, and I conclude from the evidence 
in this ease that the word ‘‘Dope’’ was adopted for the same 
purpose. I also find that the defendants’ salesmen were in- 
structed to sell and did sell both products as and for Coca- 
Cola. I find that both words are an abbreviation of the 
words ‘‘Coca-Cola’’ and are used by the public and by pur- 
chasers in designating the plaimtiff’s produet, Coca-Cola. 

A decree is ordered for complainant. Counsel will prepare 
and tender a decree in accordance with ths opinion. 
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APPENDIX II. 


In THe Unitepo States Districr Court ror THE District oF 
ARIZONA. 


Mareh Derm, A. D. 1916. 


The Coea-Cola Company, 
Plaintiff, 
Us. 

The Koke Company of Ameriea, 
The Southern Koke Company, Ltd., 
The Koke Company of Texas, 
The Koke Company of Oklahoma, and 
The Kkoke Company of Arkansas, 

Defendants, . 


This cause eame on to be heard at this term and was argued 
by counsel, and thereupon, upon consideration thereof, ve was 
ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 

(1) That the court has jurisdiction of the subjeet matter 
and of the parties to the suit. 

OQ} That tie word “GWoca-Cola’’ is a wali) tradeanarlc. 

(3) That plaintiff is the owner of and alone entitled to use 
the trade-mark ‘‘Coea-Cola’? and that its goods alone ean 
lawfully be sold wider the name. 

(4) That the words ‘‘Koke”? and ‘‘Dope”’ are each an ab- 
breviation of the word ‘*Coca-Cola”’ and are used by the pub- 
lic and by purchasers in designating the plaintiff’s produet 
ec oca-Cola.”’ 

(5) That the defendant, the Koke Company of America, 
and its predecessor, J. C. Mayfield, did not adopt or make use 
of the name ‘‘Koke’’ until the vear 1909, and that they had 
and have no right to its use. 

(6) That defendants and their predeeessors have no in- 
terest in or claim to the trade-mark ‘‘Coca-Cola,”’ the ‘*Coea- 
Cola’? business or formula, and the defendants and. their 
predecessors’ claim of interest in the ‘“Coca-Cola’’ business, 
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the trade-mark ‘‘Coea-Cola’’ and knowledge of the ‘‘Coeca- 
Cola’? formula are without foundation. 

(7) That the words ‘‘Koke’”’ and ‘*Dope’’ were adopted 
and used by the defendants and their predecessors with the 
deliberate purpose of representing their goods to be the 
prodnet and manufacture of the Coca-Cola Company. 

(S) That the defendants’ salesmen were instructed to sell 
and did sell defendants’ products nnder the names ‘‘Koke’’ 
and: “Wope “Aacrandiior Coca=cola 4 

(9) That the defendants, and each of them, have infringed 
the plaintiff’s trade-mark and have been guilty of unfair com- 
petition with the plaintiff. 

(10) That defendants, the Koke Company of America, 
the Southern Koke Company, Ltd., the Koke Company of 
Texas, the Koke Company of Oklahoma, and the Koke Com- 
pany of Arkansas, and each of them, their officers, servants, 
agents, employes, attorneys, licensees, transferees and as- 
signs, and each and all thereof, and all acting by or under 
their authority be, and they are each and all perpetually en- 
joined and restrained from using or employing in connection 
with the manufacture, advertisement, offering for sale, or 
sale, of any product not bemg the genume produet of the 
plaintiff, the word ‘‘Coca-Cola’’, or any like word, or the 
word “Ioke wor ai like word, or the word ‘Dope’? or ang 
like word; from claiming or asserting any right in the name 
‘“‘Koke’’ or in the name ‘‘Dope”’, or interfering or threatening 
any prosecution, or interference with the use thereof as short 
names or nicknames of plaintiff’s product Coea-Cola; from 
using or emploving or anthorizmg the use or employment of 
labels, designs or devices identical with or like the labels, de- 
signs or devices of the plaintiff, or the labels, designs or de- 
viees used by the defendants and referred to in the bill of 
complaint herein; from using in connection with the sale or 
shipment of any product, not the plaintiff’s, barrels or recep- 
tacles, colored in mnitation of the plaintiff’s said barrels or 
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receptacles; from stating or representing that the syrup made 
or sold by defendants, or any of them, is made from the same 
formula as Coca-Cola syrup or that defendants, or any of 
them, know or may rightfully use or employ the Coca-Cola 
formula, from coloring any product not the plaintiff’s in 
nnitation of or like the color of Coca-Cola without clearly 
indicating in connection with the sale thereof that the same 
is the product of the defendants and not of the plaintiff and 
further, from dome any act or thing, or using any name or 
names, devices, artifices or contrivances, which may be calcu- 
lated to represent that any product not of the plaintiff’s pro- 
duction is the genuine Coca-Cola of plaintiff, and that writs 
of perpetual injunction issue accordingly. 

(11) That defendants and each of them be required to ae- 
count to plaintiff for any and all profits derived by them, or 
any or either of them, and to pay to the plamtiff such daim- 
ages as it may have sustained by reason of the unlawful con- 
duct of defendants and each of them, and that this cause be 
referred to a Master m Chanecry of this Court, to take and 
state an accounting to the plamtiff for any and all such profits 
and any and all of said damages, with full power to subpoena 
and order the attendance of witnesses, the taking of deposi- 
tions and the production of books, papers and documents 
pertinent to the taking and stating of said aceount for profits 
and damages, and to report said account and statement of 
profits and damages aforesaid as by law provided. 

(12) That defendants pay the costs of this suit to be taxed, 
and that upon taxation plaintiff have execution therefor. 

Wma. H. SawTe.ce, 
Judge. 
Dated September 16, 1916. 
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APPENDIX III. 


The Coca-Cola Company, 
Plaintiff, Yo. 15.064 
US ee 
y r : U tates 
The Southern Koke Company, Ltd., Seer ae 
Creseent Citv Seltz & Mineral : 
Water Company, James L. Wright ae 
and J. C. Mayfield, of Louisiana. 
Defendants. J 


Hastern District 


This cause came on to be heard and was argued by counsel, 
and thereupon, upon consideration thereof, for the reasons 
orally assigned with the reservation of the right to reduce 
same to writing in the event of an appeal herein, 1T Was or- 
DERED, ADJUDGED AND DECREED: 

(1) That the court has jurisdiction of the subject matter 
and of the parties to thie suit. 

(2) That the word ‘*Coca-Cola”’ is a valid trade-mark. 

(3) That plamtiff is the owner of and alone entitled to 
use the trade-mark ‘‘Coca-Cola’’ and that its goods alone 
can lawfully be sold under that name. 

(4) That the words ‘‘Koke’’ and ‘‘Dope’’ are each an ab- 
breviation of the word ‘‘Coca-Cola’’ and are used by the public 
and by purchasers in designating the plaintiff’s product 
‘*Coca-Cola’’, 

(5) That the defendant, J. C. Mayfield, did not adopt or 
make use of the name ‘‘Koke’’ until the vear 1909, and that 
the defendants had and have no mght to its use. 

(G) That the defendants have no interest in or claim to 
the trade-mark ‘‘Coca-Cola’’, the Coea-Cola business or for- 
mula and the defendants claim of interest in the Coca-Cola 
Lusiness, the trade-mark ‘‘Coca-Cola’’ and knowledge of the 
Coea-Cola formula are without foundation. 

(7) That the words ‘*Koke’’ and ‘‘Dope’’ were adopted 
and used by the defendants with the deliberate purpose of 
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representing their goods to be the produet and manufacture 
of The Coca-Cola Company. 

(8) That the defendants’ salesmen were mstructed to sell 
and did sel] defendants’ product under the names ‘‘ Woke’? and 
“Dope”? as and for Coca-Cola. 

(9) That the defendant, James L. Wright, was not con- 
nected with the Southern Koke Company herein referred 
to in the bill of complaint at the time of the filing of bill of 
complaint; therefore, injunction is not granted against hin. 

(10) That the defendants, except as above, and each of 
them, have infringed the plaintiff’s trade-mark and have been 
guilty of unfair competition with the plaintiff. 

(11) That defendants, The Southern Koke Company, Cres- 
eent City Seltz & Mineral Water Company, and each of them, 
their officers, servants, agents, employes, attorneys, licensees, 
transferees and assigns, and each and all thereof, and all aet- 
ing by or under their authority and J. C. Mayfield, his heirs, 
assigns and all persons claiming under or through him be, and 
they are each and all perpetually enjoined and restrained 
from using or employing in connection with the manufacture, 
advertisement, offering for sale, or sale, of any product not 
being the genuine product of the plaintiff, the word ‘ Coea- 
Pola’ or any like word, or the worl” Koke”’ or anw like word, 
or the word ‘‘Dope’’, or any like word; from claiming or as- 
serting any right in the name ‘‘INoke’’ or in the name ‘*Dope’’, 
or interfering or threatening any prosecution, or mterference 
with the use thereof as short names or nicknames of plaintiff’s 
product, Coca-Cola; from using or employing or authorizing 
the use or employment of labels, designs or devices identical 
with or like the labels, designs or devices of the plaintiff, or 
the labels, designs or deivees used by the defendants and re- 
ferred to in the bill of complaint herein; from using in con- 
nection with the sale or shipment of any product not the 
plaintiff’s, barrels or receptacles colored in imitation of the 
plaintiff’s said barrels or receptacles; from stating or repre- 
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senting that the svrup made or sold by defendants, or any 
of them, is made from the same formula as Coca-Cola syrup, 
or that defendants, or any of them, know or may rightfully 
use or employ the Coca-Cola formula; from claiming any in- 
terest in or having had an interest in the Coca-Cola business, 
from claiming any knowledge of the Coca-Cola formula; from 
coloring any product not the plaintiff’s in imitation of or like 
the eolor of Coca-Cola without clearly indicating in connection 
with the sale thereof that the same is the product of defend- 
ants and not of the plaintiff, and further, from doing any act 
or thing, or using any name or names, devices, artifices or con- 
trivances, which may be ecaleulated to represent that any prod- 
uct not of plaintiff’s production is the genuine Coea-Cola of 
plaintiff, and that writs of perpetual injunction issue accord- 
ingly. 

12) That defendants, and each of them, may be required 
to account to plaintiff for any and all profits derived by them, 
or any or either of them, and to pay the plaintiff sueh dam- 
ages as it may have sustained by reason of the unlawlul con- 
duet of defendants and each of them, and that in the event 
that the parties do not agree as to the amount this cause be 
referred to a Master in Chancery of this Court, to take and 
state an accounting to the plaintiff for any and all such profits 
and any and all of said damages, with full power to subpoena 
and order the attendance of witnesses, the taking of deposi- 
tions and the production of books, papers and documents per- 
tinent to the taking and stating of said account for profits 
and damages and to report said account and statement of 
profits and damages aforesaid as by law provided. 

(13) That defendants pay the costs of this suit to be taxed 
and that upon taxation plaintiff have exeention therefor. 


May 24, 1917. 
(Signed) Rurus EH. lcsren, 


Judge. 
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APPENDIX IV. 
DEcISION OF THE WXAMINER OF INTERFERENCES. 


Final Hearing, JO: 
December 6, 1915. 


In the Unitrep States Patent OFFICE. 


Composition No, 1424. 


The Coca-Cola Company vs. Koke Company of America. 


Application No. 71308, filed June 23, 1913, published Decem- 
ber 9, 1913. 


Refreshing Non-Aleoholic Beverage not in the nature of a 
food and a soda fountain syrup. 


Messrs. Harold Hirsch, Frank F. Reed, Edward S. Rogers, 
F. L. Brown and Franeis M. Phelps for the Coca-Cola Com- 
pany. 

Messrs. F. T. F. Johnson and Joseph W. Bailey for the Koke 


ce 
> 


Company of America. Augustine B. Littleton on briet 


The appheant is seeking to register the word *‘ Koke’’ as a 
trade-mark for *‘ 
the nature of a food and a soda-fountain syrup’? (applicant’s 
statement). 

The opposition, as originally filed, was based upon the 
ground, briefly stated, that ‘‘Noke’’ is a 

‘*PDeceptive imitation in sound, appearance and sug- 
gestion of opposer’s said trade-mark name, ‘*Cocea-Cola.”’ 


a refreshing non-alcoholic beverage not m 
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The ground of opposition now chiefly relied upon by the 
opposer (Opposer’s brief, page 1) is 
‘that the mark of the applicant is deceptive and should 
not be registered because Koke 1s a common abbreviation 
of opposer’s trade-mark Coca-Cola and a familar nick- 
name for opposer’s product.’ 

The ground of opposition, in the form now relied upon by 
the opposer, was substituted, for that originally alleged, by 
an amendment to the notice of opposition, filed more than 
thirty days after the publication of the mark songht to be 
registered (Amendment filed August 3, 1914, and modified 
during the proceedings before the Commissioner on appeal). 

It is urged, in behalf of the applicant (Appheant’s Brief, 
page 108), that the amended notice of opposition sets up a 
new cause of action which was not pleaded in the notice of 
opposition as originally filed. This point was duly raised 
by the applicant when the motion to amend the notice of 
opposition was presented by the opposer and was decided in 
applicant’s favor by this tribunal (Decision of Angust 21, 
1914). On appeal, the decision of this tribunal was reversed 
by the First Assistant Commissioner, and the amendment, in 
a slightly modified form, was entered as a basis for further 
proceeding (Decision of September 5, 1914). The decision 
of the First Assistant Commissioner to the effect that the 
amended notice of opposition does not set up a new cause 
of action is controlling in its effect upon this tnibunal. Fur- 
ther consideration of the merits of that question as a basis 
for the decision now to be rendered in this case would, there- 
fore, be unwarranted. 

The applicant contends that the amended notice of opposi- 
tion does not state a valid cause of action (Applicant’s Brief, 
p. 8.) It is urged that the only valid grounds for refusing 
registration are those defined in Section 5, of the trade-mark 
act of February 20, 1905 (as amended), and that the alleged 
use by the general public of the word ‘‘Koke”’ as an abbrevia- 
tion of or nickname for ‘‘Coca-Cola’’ does not correspond 
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with any of the grounds named tlierein, but, at the most, 
amounts to nothing more than an allegation of unfair com- 
petition. This point was raised by the applicant in support 
of its motion to dismiss the opposition, filed September 18, 
1914. In deciding that motion (Decision of Oetober 3, 1914) 
it was ruled by this tribunal, without passing upon the merits 
of the specific question thus presented, that the amendinents 
which had been made to the notice of opposition, were not 
such as to materially change the nature of the proceeding 
which, as originally filed, was hased upon a satisfactory allega- 
tion of similarity between the words ‘‘Koke’’ and ‘‘Coca- 
Cola.’’ The First Assistant Commissioner (Decision of Jan- 
uary 13, 1915) affirmed the decision denying the motion to 
dismiss but based his action upon entirely different grounds. 
He overruled applicant’s contention that an opposition should 
be dismissed unless the grounds set up as a bar to registra- 
tion are found in Section 5 of the trade-mark act, and held 
that other grounds of damage may be relied upon as a basis 
for opposition under the broad provisions in Section 6. The 
question of opposer’s right to rely upon the original allega.- 
tion of similarity between ‘‘I<oke’’ and ‘‘Coca-Cola’’ was not 
mentioned, 

That an opposition may be sustained and registration re- 
fused on grounds other than those specifically defined in. Sec- 
tion 5 of the trade-mark act has recently been decided by the 
First Assistant Commissioner in lis deeision im Opposition 
No. 1641, Western Clock Co. v. Sears Roebuck and Co. (17 
MS. D., 465). In that case the opposer alleged that it 
had manufactured and sold clocks under the trade-mark ‘‘ Big 
Ben,’’ but that it had also advertised such clocks under 
the trade-name ‘‘ National Call’? which had become generally 
known to the public as an identifying name for opposer’s 
goods. It was held by the acting examiner of interferences 
that the facts alleged in the notice of opposition, if established, 
would not constitute a statutory bar ‘to the registration of the 
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name ‘‘National Call’’ to one who had used it as a trade- 
mark, because the ground of opposition relied upon by the 
opposer did not correspond with any of the reasons for 
refusing registration defined in Section 5 of the trade-mark 
act, and that no other grounds for refusing registration should 
be recognized by the patent office. The decision of the acting 
examimer of interferences in that case was reversed by the 
above cited decision of the First Assistant Commissioner, in 
which it was said: 
‘“‘This case (IVestern Clock Co. v. Sears Roebuck and 
C'o., supra) seems to be practically on all fours with that 
of The Coca-Cola Co. v. KNoke Company of America, de- 
cided by me January 13, 1915.’’ 

Both of the above mentioned decisions of the First As- 
sistant Commissioner are printed in full in Opposer’s Brief 
(Ones 2 re, 220), 

In view of the above cited decisions of the First Assistant 
Commissioner, one rendered in this case, and the other in 
the case of Western Clock Co. v. Sears, Roebuck & Co., a 
ruling by this tribunal to the effect that the amended notice 
of opposition does not state a valid ground of opposition, as 
contended by applicant, wonld be unwarranted. Applicant’s 
alleged right to registration and opposer’s alleged damage 
must therefore be determined from the evidence which has 
been introduced in support of the facts pleaded in the notice 
of opposition and appheant’s answer thereto. 

That the beverage for which applicant is seeking to register 
‘“‘Koke’’ as a trade-mark and the product which the opposer 
sells under the name ‘‘Coca-Cola’’ are merchandise of the 
same deseriptive properties, as that term is used in trade- 
mark law, is not controverted. The decision to be rendered 
in this case is therefore deepndent solely upon the alleged 
conflicting use of the marks ‘‘Coca-Cola’”’ and “‘Isoke’’ in con- 
nection with the manufacture and sale of sueh goods. 

It is satisfactorily established by evidence introduced by 
both parties to this proceeding that ‘‘Coca-Cola’’ was made 
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and sold in small quantities by one J. S. Pemberton, of At- 
lanta, Georgia, at least as early as the year 1887. The Coca- 
Cola Company in its notice of opposition, alleged title through 
mesne assignments from said Pemberton. The appheant, in 
its answer, alleged that its predecessors in busmess, acquired 
some imterest in Coca-Cola from the same J. 5. Pemberton, 
and evidence has been introduced in support of sueh claim. 
According to this testimony J. 8S. Pemberton was doing busi- 
ness in 1887 under the name ‘‘ Pemberton Chemical Company ’’ 
and, as a part of that business, was making and selling Coea- 
Cola. In 1888 he entered into partnership with J. C. Mayfield, 
IF’. H. Bloodworth, and A. A. Murphy, after whieh the busi- 
ness was continued under the name **Pemberton Medicine 
Company.’? The applicant claims that the Coca-Cola busi- 
ness was understood to be a part of the consideration ad- 
vaneed by Pemberton when the partnership was formed. This 
claim, in behalf of the applicant, to the effect that a predeces- 
sor of the Koke Company of America, acquired some interest 
in the Coca-Cola business, as a result of a transaction which 
occurred in 1888, is held to be of no importance in view of 
testimony relative to subsequent events introduced and relied 
upon by the applheant. The substance of that testimony is to 
the effect that a controversy arose between Pemberton and 
the other members of the Pemberton Medicine Company soon 
after the partnership was formed at which time Pemberton 
announced that he had agreed to let his son have the Coea- 
Cola business (Applicant’s Ree., pp. 391 and 777), and that, 
although the other partners did not consent to the surrender 
of Coca-Cola, they nevertheless agreed to adopt a different 
name for the produet which had previously been sold as such 
(Appheant’s KRee., pp. 391 and 778). That was in 1888 and 
there 1s no evidence of record that the applicant or any of 
its alleged predecessors afterwards used or attempted to use 
the name ‘‘Coca-Cola.’’ Tf applieant’s predecessors ever had 
any mterest in the mark ‘‘Coea-Cola,’”’ as to which no opinion 
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need be expressed, it is held that they abandoned the same by 
intentionally and deliberately discontinuing its use in 1888 
and by failing to resume such use during the following twenty- 
seven vears (J. C. Maviieldl, Sry NCQ. 1228225) iiore 
over, the opposer has introduced testimony and documentary 
evidence relied upon to perfect a continuous chain of title 
to and continuous use of ‘‘Coea-Cola’”’ from 1887 to the 
present time. That evidence has been abstracted and tabu- 
lated on pages 119 to 315 of opposer’s brief. That it is suf- 
ficient for the purpose, if opposer’s title to ‘‘Coca-Cola”’ is at 
all material to this case, appears to be conceded, and will be 
so regarded, since applicant has not questioned the same in 
its brief. It is therefore deemed to be unnecessary to make 
any detailed analysis of the evidence which has been intro- 
duced by the opposer to establish its title to ‘‘Coea-Cola’’ or 
of that which has been introduced in behalf of the applicant 
for the apparent purpose of impairing the same. 

The opposer has not established, by the evidence which 
has been introduced, and does not appear to have attempted 
to establish, that any person has even been misled as a result 
of any similarity or resemblance between the marks ‘‘Coea- 
Cola’’ and ‘‘Koke,’’ into a purchase of applicant’s goods 
believing them to be the goods of the opposer. In the ab- 
sence of such proof, and in view of the fact that both parties 
have been actively engaged in a competitive business for a 
number of vears, it should not be assumed that there is any 
likelihood of confusion, as originally alleged by the op- 
poser, because of any resemblanee which the mark ‘‘IXoke’’ 
bears to the mark ‘‘Coca-Cola.’’ It is therefore held that 
the opposer is dependent upon the allegation of the amended 
notice to the effeet that ‘<oke’’ is a common abbreviation 
and familiar nickname which has been adopted and used by 
the public as a means of distinguishing opposer’s goods from 
other goods of the same descriptive properties. 

The opposer has introduced the testimony of numerous 
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witnesses located in different sections of the country to the 
effect that customers at soda-fountains who ask for Koke 
aecept Coca-Cola without objection. In many instances such 
customers, when asked if they meant Coca-Cola, answered 
in the affirmative. Some of the witnesses testified that, to 
their recollection, ‘‘Koke’’ had been used as a nickname for 
‘*Coca-Cola’’ for as much as twenty or twenty-five years. No 
attempt will be made to make a detailed analysis of the mass 
of testimony which has been introduced to establish this point 
of opposer’s case. It is objected to by the appheant on the 
ground that it is the testimony of interested witnesses and 
to a certain extent that is true. Much of it is the testimony of 
detectives employed by the opposer and sent to different parts 
of the country for the express purpose of collecting evidence. 
Much of it is the testimony of customers of The Coca-Cola 
Company. Some of it must be entirely disregarded on the 
ground that it is mere hearsay. Some was propertly objected 
to on the ground that it was given in response to leading 
questions. A large proportion of this evidence, however, is 
free from objection, other than that it is the testimony of 
witnesses who, as customers or employees, are more or less 
interested in the suceess of the Coca-Cola Company as a 
commercial institution. No good reason has been shown why 
such evidence should not be accepted as trne. It has been 
abstracted and tabulated, for convement reference, on pages 
137 to 171 of opposer’s brief. It has been satisfactorily re- 
butted and counsel for appheant do not contend that the word 
‘Woke’ has not been so used. 

The argument relied upon by applicant is that ‘‘Koke’’ is 
im many instances used by the public in a generic sense as a 
name for any of fifty or more cola drinks which may be found 
for sale on the market (Applheant’s Brief, pp. 162, 163, 167, 
168) and that to such extent as ‘‘Koke’’ is used by the public 
as a name for ‘‘Coca-Cola’’ such use should not be regarded 
as having originated because of any similarity between the 
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marks ‘‘Koke’’ and ‘‘Coca-Cola,’’ but because of an alleged 
general impression that ‘‘Coea-Cola’’ contained some sort of 
powerful, habit forming drug such as cocaine (Applhicant’s 
Brief, pp. 156, 157). (It will therefore be regarded as an 
established fact, for the purpose of deciding this case, that 
the word ‘‘Koke’? has been used quite generally for many 
vears in certain sections of the country, and particularly in 
Texas, as an abbreviation or nickname, intended to distin- 
gmsh) opposer’s goods from goods of like descriptive prop- 
erties. 


The arguments which have been advanced in applicant’s 


brref (pp. lay, 163, 167, 168, 252), to the effect dhat “INole™ 
is a generic term used by the public as a nickname for any 
one of a class of fifty or more beverages to be found on the 
market, is based, in part at least, on testimony which is not 
a part of the printed reeord. By agreement of the parties, 
approved by the Patent Office, the testimony in this case 
was taken contemporaneously with the testimony in certain 
court proceedings pending between the same parties. Cer- 
tain testimony taken by: the applicant was not entitled as testi- 
mony to be used in this proceeding before the Patent Office. 
A type-written copy thereof was introduced by the opposer 
but was not printed. This testimony might have been used 
by either party, had it beeu printed as required by the rules. 
Because neither party printed the same it was ruled at the 
hearing, after reading the agreements relative thereto (CAp- 
plicaii eiGersn. 00: Appheant = Bnei to l6N) inant 
the unprinted testimony should not be considered in behalf 
of either party to the interference. 

Applhecant’s argument to the effeet that ‘‘Koke”’ is a generic 
term used by many persons as a name for a class of drinks 
is not dependent solely wpon the unprinted portion of ap- 
plicant’s record. Evidence in support of such a use of that 
term is to be found in the printed records of both parties 
(see testimony of Bovlin, Qs. 52 to 64, Applicant’s Rec., pp. 
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216, 217+ Sidebottom, NQ@s, 110, 111, Applicant’s Ree, p. 254; 
row) Opposer s hec., pe l030; ChiistwexQs, 135, 136, 
Opposer’s Ree., p. 1903). Moreover, to such extent as the 
use of ‘‘Koke’’ as a generic term or name for a class of drinks 
may be found to constitute a reason for refusing to register 
the same as a trade-mark, the use in that sense may be re- 
garded as formally admitted by counsel for applicant (Ap- 
pheant’s Brief, pp. 157, 163, 167, 168). 

In view of the rulings which have been made to the effect 
that the word ‘‘Koke’? is used to a material extent by per- 
sons desiring to purchase Coca-Cola, and that the same word 
is frequently used as a generic term or name for a large class 
of drinks, the applicant’s right to register is held to be de- 
pendent upon proof that ** Xoke’’ was used as a distingnish- 
ing mark for appheant’s goods prior to the time at which the 
public began to use that word either as a nickname for ‘‘Coea- 
Cola’? or as a generic name for any cola drink (Stachelberg 
eae. Pomce, 123 UW. S., 686746 0. G., 337: Gothimey. Cami, 
ga U. 5. 308; 51 ©. G., 622; DenyarnCramicak IT y. Go. v. 
Lalley et al., 216 F., 869). Even should it be found that ap- 
pheant’s alleged prior use is established by the evidence. 
applicant’s right to register may be defeated by proof of 
abandonment at a subsequent date. The evidenee bearing 
upon these features of the case will now he taken up for con- 
sideration. 

The applicant has introduced testimony to establish an 
adoption and use of “‘IKoke’’ as a distinguishing mark for 
goods sold by its predecessors as early as the vear 1888. If 
such use is established it would doubtless entitle applicant to 
register in the absence of evidence of abandonment. Few of 
the many witnesses who testified as to the use of the word 
““Koke’’ as a nickname for ‘‘Coca-Cola’”’ attempted to carry 
such use back farther than from ten to fifteen vears and such 
dates were not established by association with other events 
or by documentary evidence. A ruling that the word “Koke”’ 
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was so used to any material extent, prior to the year 1900 
would doubtless be unwarranted in view of the testimony upon 
which it must be used. On the other hand the opposer con- 
tends that the use of ‘‘ Koke’’ as a mark for appheant’s goods 
is not established at a date earlier than the year 1909. Use 
of the word ‘‘Koke’’ at that late date would not entitle ap- 
pheant to register because of the earlier use of the same word 
as a nickname for ‘‘Coca-Cola.”’ 

The history of the adoption and use of ‘‘IXoke’’ as a name 
or mark for applicant’s product, will first be very briefly 
outlined in accordance with the testimony of J. C. Mayfield, 
Sr., given during his examination as a witness for appheant. 
This witness, J. C. Mayfield, Sr., president of the applicant, 
IKxoke Company of America, will hereinafter be referred to as 
‘‘Mayfield,’’ as a convenient means of distinguishing between 
him and his sons, whose names will be given in connection 
with their respective initials. 

According to Mayfield’s testimony, the Pemberton Medi- 
cine Company of Atlanta, Georgia, at the time that partner- 
ship was formed, took over Pemberton’s entire business, in- 
eluding the manufacture and sale of Wine of Coea, Coca-Cola, 
Globe Flower Cough Syrup, Indian Queen Hair Dye, and 
several other remedies and preparations. Mayfield testified 
that he got the Coca-Cola formula directly from Pemberton 
who explained it to him and permitted him to copy it in a 
note book. According to his testimony the Pemberton Medi- 
cine Company, as a part of its regular business, continued 
to manufacture and sell Coca-Cola for a few months, after 
‘which a dispute arose between Pemberton and the other part- 
ners, Murphy, Bloodworth, and Mavfield, as to the company’s 
right to Coea-Cola, and before the end of the year 1888 it was 
deeided that the company should discontinue the use of the 
name ‘*‘Coca-Cola’’ and market the same product under the 
name ‘‘Koke.*’? Before the end of that vear Murphy retired 
and Pemberton died. A settlement was made for the purpose 
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of closing out the Pemberton interest as a result of whieh 
Mrs. Pemberton received the formula to the Indian Queen 
Hair Dye and one-third of the manufactured stock on hand. 
The business was then continued by Mayfield and Blood- 
worth. 

Mayfield testified that at some time between the vears 1890 
and 1892, it was decided to get rid of the patent medieines 
and push ‘‘KNoke’’ only. At about this time he claims to have 
met an old friend named Ealey who became interested in 
the ‘‘Wine of Coca’’ and in 1893 a separate company, the 
Wine of Coca Company, was organized to take over that prep- 
aration. In 1895, Mayfield claims to have bought out Blood- 
worth and to have continued the business in Atlanta as sole 
proprietor until about the end of the vear 1898. 

About the end of the vear 1898 Mavfield claims to have left 
Atlanta. Tle first did a little manufacturing in New Jersey 
and between the vear 1899 and 1909 he became interested in 
various business establishments in Birmingham, Nashville, 
and St. Louis. When he went to Birmingham, in 1899, he 
suceceded in interesting one Brittain in his new drink 
‘*Celery-Cola’’? with which he claimed to have been experi- 
menting in Atlanta. He and Brittain then started a bottling 
business for the purpose of exploiting ‘‘Celery-Cola.’’ From 
this time on Mayfield claims to have manufactured and sold 
both ‘*Celery-Cola’’? and ‘‘Noke’’ continuously until 1909 in 
some one or more of the establishments with which he was 
connected in the above mentioned cities. That ‘‘Koke’’ has 
been used by Mayfield and the eompanies with which he has 
been associatesd since 1909 does not appear to be disputed 
(Opposer’s Brief, p. 11). This admitted use of applicant’s 
mark during the last six years and the various business organ- 
izations with which he has been associated in Texas, 
Louisiana, and elsewhere, are not at issue in this proceeding 
and need not be discussed. 

That the Pemberton Medieine Company of Atlanta, 
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Georgia, made and sold, during the period from {888 to 1898, 
in containers bearing the Jabel ‘‘Koke,’’ a produet which was 
used in the making of a soda fountam beverage, is held to 
be established. This ruling is in no manner dependent upon 
the testimony of Mayfield himself. It is based upon the testi- 
mony of several competent witnesses ineluding one of the 
original partners, Murphy, (Applicant’s Ree., p. 393); a 
daughter and a son in law of another of the original partners 
(Banks, Applicant’s Ree., pp. 516, 525; Miss Marian Blood- 
worth, Appleant’s Ree., pp. 347, 351, 356, 357) and a friend 
who visited Mayfield from Alabama about 1892 or 1893 (Tfol- 
ley, Appheant’s Ree., pp. 378, 374+). These witnesses have not 
been impeached and there is no apparent reason why their 
testimony should not be aceepted as true. 

Evidenee has been imtrodueced im behalf of the applicant 
which is believed to warrant the eonelusion that Mayfield eon- 
tinued to make and sell a beverage of some kind under the 
name ‘‘Woke’’ for a short period at least after he left Atlanta. 
MeGraw, an Alabama bottler, testified (Applicant’s Ree., 
pp. 421, 428) that he has bottled Koke purchased from May- 
_ field, ‘‘off and on’”’ (Applicant’s Rec., p. 422) ever since ahout 
the vear 1900. Tle admitted that he had lost track of May- 
field at times and has been unable to get the product for 
periods of time, the extent of which is more or less uncertain. 
He testified, however, that he bottled and sold Ioke during 
the vears 1900, 1901, and 1902, and gave a list of several of 
his customers (Applicant’s Ree., pp. 482, 483). It wonld 
seem that this testimony as to sales of Koke in 1901, 1902, 
and 1903, might have been rebutted if not true. 

The applicant has introduced the testimony of numerous 
witnesses to the effect that he continued to manufacture and 
sell ‘‘Koke’’ during the years 1904 to 1909 when, aceording to 
his own testimony, he was most interested in ‘*Celery-Cola’’ 
(Appheant’s Ree., p. 906). The testimony of many of those 
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witnesses is too uncertain and indefinite to be given any 
weight as evidence. 

Casey first testified that Mayfield was selling Koke twelve 
years ago (Applicant’s Ree., p. 416). He then testified that 
he meant eight or nine years (Applicant’s Ree., p. ath nen 
said it was ‘‘abont eight vears’’ (Applicant’s Rec., p. 418); 
and admitted that he could not remember the year or we 

ee testified to knowledge of the use of Koke by 

favfield for eighteen years (Applieant’s Ree., p. 246). On 
cross examination he cut ‘aie time down to twelve or fourteen 
vears (Applicant’s Rec., p. 258) and then admitted that he 
eould not remember ‘‘Khoke’’ but confused the same with 
Cola Wercmplieant = Iwee, 1p. 259). 

Freed, on direct examination, testified that he had bought 
Koke from Mayfield continuously since about thirteen vears 
neo (Appleant’s Ree, .......... , 262). On cross examination he 
first admitted that he did not know anything about ‘‘Koke’’ 
either as an extract or as a svrup until about seven vears 
ago (Applicant’s Ree., pp. 275, 276) and then admitted that 
he could not eeaher ahont *‘Koke’’ (Appheant’s Ree., pp. 
0, Om). 

Mavfield’s son, R. ©. Mayfield, testified that his father eon- 
tinued to mannfacture ‘‘kNoke’? at Birmingham until 1908 
(Applhieant’s Ree., p. 545). Although he claims to have been 
on the road for his father from 1903 until 1908 (Applieant’s 
Rece., pp. 540, 971, 581), selling Koke, Celerv-Cola, ete. (Ap- 
pheant’s Ree., p. 588) he could not remember the names of 
any of the customers to whom he sold Koke (Applieant’s Ree., 
oe oo lls 

Another of Mavfield’s sons, J. W. Mavfield, also claims to 
have been on the road selling ‘‘Woke’’ for his father from 
1903 to 1907 (Applhicant’s Rec., p. 641) but could not name any 
of their Koke enstomers (Applicant’s Ree., pp. 686, 690). 

But it is deemed unnecessary to make a detailed analysis 
of the many witnesses who were examined in behalf of the 
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applicant in view of the admissions and contradictory testi- 
mony of Mayfield, himself, through whom the appheant claims 
title, as its immediate predecessor. Mayfield is now the presi- 
dent of the IXoke Company of America and must be regarded 
as having been at all times, since its first alleged adoption and 
use, the person most interested in the suecess of Koke, His 
conduct and admissions, so far as they raise presumptions 
which are against the interest of the applicant, must be re- 
garded as of more weight than indefinite and conflicting testi- 
mony of other witnesses. It will be shown that his own testi- 
mony in support of the applicant’s case must be ignored and 
that his conduct and admissions during the period from 1904 
to 1909, and subsequent thereto, as established by the record, 
warrant the conclusion that he abandoned Koke some time 
between 19038 and 1909, during which period he was pushing 
Celery-Cola. 

The conclusion that Mayfield is not to be relied npon as a 
witness in behalf of the applicant and that his testimony in 
support of appheant’s case must be disregarded is clearly 
warranted in view of his answers to questions asked him when 
examined as a witness for the opposer during the taking of 
its testimony im rebuttal. The opposer had introduced evi- 
dence to the effect that in the year 1907 one of Mayfield’s 
employees, Rice, had been prosecuted for the alleged theft 
from Mayfield of a formulae book and some of his stoek in 
trade. On direct examination Mayfield was asked if he were 
present at the hearing of the ease of State v. Rice and had 
answered (Applicant’s Ree., p. 987) ‘‘No.’’ After the opposer 
had established, by evidence in rebuttal, that Mayfield was 
present and testified in that case, Mayfield offered the ex- 
planation that the record is erroneous and that he had actually 
answered ‘‘Yes’’ (Opposer’s Ree., p. 2694). 

The opposer, in its brief (pp. 36 to 47), has tabulated ex- 
tracts from Mayfield’s testimony as a convenient means for 
comparing that which he gave in the case of State v. Rice, 
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with that given in this ease; first, as a witness for the ap- 
plicant, and subsequently as a witness in rebuttal for the 
opposer. It is unnecessary, however, to enter into any de- 
tailed discussion relative to the contradictions and incon- 
sistencies to be found in Mayfield’s testimony or of the testi- 
mony which he has submitted in explanation of the same. His 
econduet as a witness in rebuttal for the opposer, is alone 
sufficient to warrant the conclusion that his testimony cannot 
be relied upon. Although repeatedly cautioned that if he did 
not remember the facts he should so state (Opposer’s Ree., 
pp. 2720, 2728, 2729), he persistently answered ‘‘Yes’’ when 
asked as to certain facts, at the same time admitting that he 
remembered nothing about the matter (Opposer’s Ree., pp. 
iow (40, Qe. 293 to 297. p. 2020, Osesor, coe. panei Os: 
po, 000: Pp. Pico, Q. 429. p. 2759, 0. aj Me apparently 
attached no importance to the fact that he was testifying un- 
dey oath. 

Tn his testimony in the ease of State v. Rice, although May- 
field was subjected to an extensive cross-exannnation relative 
to his various formulas and as to the business of The J. C. 
Mayfield Manufacturing Company, he said not a word about 
‘‘Koke.’? That was in 1907. He testified that at that time 
the company was doing nothing except to supply the Celery 
Cola Company with its specialties, ‘‘Celery-Cola”’ and ‘‘Pep- 
sinola’’ (Plaintiff’s Rebuttal Exhibits 4, 5, 6 and 7). 

In 1911 Mayfield learned that the Murfreesboro Bottling 
Works, of Murfreesboro, Tennessee, was carrying on some 
kinds of a business under a registered trade-mark ‘‘Koke’’ 
(Applicant’s Rec. p. 789). Mayfield’s Company purchased 
that registration for a material consideration (Defendant’s 
Exhibit No. 67) without entering into any contest, although 
Mayfield claims to have used the name ‘‘Koke’’ as a distin- 
guished mark for his goods continuously since the year 1888. 
The earliest date of use alleged in the Murfreesboro registra- 
tion is May 1, 1902 (Defendant’s Exhibit, No. 129). Mayfield 
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admits that he took nothing from the Murfreesboro Bottling 
Works, as a result of this transaction, other than the cer- 
tifieate of registration. The business and formulae were not 
transferred (Applicant’s Ree., pp. 860 and 923). 

In 1913 Mayfield was notified that an application for regis- 
tration of the word ‘‘Koke’’ as a trade-mark for a non-aleo- 
holic beverage, was being prosecuted before the U. 8S. Patent 
Office by one William L. Bitting of Texas. Instead of con- 
testing an interference with Bitting, whose earliest alleged 
date of use was November 10, 1898, Mayfield’s Con pany 
bought Bitting’s application and had the mark registered to 
the Koke Company of America as assignee (Applicant’s Rec., 
pp. 829, 830, 928; Defendant’s Exhibits No. 126 and No, 128). 
The applicant took nothing from Bitting in the nature of ap- 
paratus, labels, formulae or other tangible assets, 1s admitted 
(Applicant’s Ree., pp. 921, 922). <Appheant purchased 
nothing but the bare application for trade-mark registration 
together with a label registration owned by Bitting (Defend- 
ant’s Exhibits No. 126 and No. 127). 

In the fall of the year 1910, the Noke Companies, of whieh 
Mayfield was president, filed applications for registration of 
‘‘Koke’’? as a trade-mark in twenty or more states of the 
Union (Appheant’s Ree., pp. 830 to 835). Certified copies 
of several of these applications for state registration are 
found in the reeord (Plaintiff’s Rebuttal Exhibits, No. 84 to 
No. 89). In each instance the applieation is verified by May- 
field and in no case did he allege a date of use earlier than 
dunes O09: 

Although Mavfield claims to have manufactured and sold 
KXoke continnously from 1888 up to the time when the Koke 
Company of America was organized in 1911 (Applicant’s Ree., 
p. 808), including the period during which he was in busi- 
ness im Birmingham (Applicant’s Ree., p. 785), the op- 
poser has introduced as evidence in rebuttal the testimony of 
numerous witnesses to the effect that they were employees of 
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Mayfield’s Birmingham companies and that they never heard 
of ‘‘Koke’”’ during that period of employmem. These wit- 
nesses inelnde Mavfield’s salesmen, bookkeeper, stenographer, 
labeler, chemist, bottlers, bottle washers, shippmg clerk, de- 
livery elerk, and drayvmen (See Opposer’s testimony in re- 
buttal by Ellis, Barchft, Pogue, Moody, Hooper, W. M. Smith, 
Ensley, Dickson, Brewer, the Andersons, Crawford, Thomas, 
Benham, Barrow, Bevell, and Garrett). Mavfield’s St. 
Lonis salesman, Leaver, and his St. Louis chemist, Bolime, 
also disclaim any knowledge of Koke during their employ- 
ment by the J. C. Mayfield Manufacturing Company in 1903 
and 1904 (Opposer’s Ree., pp. 1919, 1930). 

The applicant has been wnable to produce specimens of 
any labels, advertising, letter heads, bills, or other physical 
exhibits, illustrating the manner in which ‘* Woke’? is alleged 
to have been used prior to the vear 1909. As evidence in re- 
buttal, the opposer, by subpoena duces feewn, mtroduced a 
number of letters, envelopes, and other papers of the J.C. 
Mayfield Manufacturing Company and of the Celery Cola 
Company, of Birmingham, Nashville, and St. Louis, bearing 
letters signed by Mavfield and dated 1904, 1905, and 1906 
Geiaimtiit Ss Rebuttal stints, No. 11 to No. 60). In none of 
these papers does the word ‘t\Xoke’’? appear, either in the 
heading or in the subjeet matter, although the name ‘tCelery- 
Cola’’ is conspicuously set forth in most of them. That these 
letters are authentic is clearly estabhshed (Opposer’s lee., 
pp. 1058 to 1573 and p. 2760). 

none of the letters (Plamtitt’s Webnttal Mxiwbitgeno. 1/2) 
which Mayfield admits (Opposer’s Ree., p. 2765) having writ- 
ten to Pogue in 1905, he says, with respect to a case Involving 
lins Celeis-Cola-: 

“We must win this ease for Celery-Cola is my all.”’ 

In 1909 Mayfield and others were prosecuted by the United 
States Govermment under the ‘Food and Drugs Act’ on the 
charge of misbranding in connection with sales of Celery- 
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Cola in interstate commerce (177 Fed., 765). The charge 
appears to have been based upon analyses by the government 
chemists who found that Celery-Cola contained cocaine and 
‘affein. With reference to this proseeution and its effect May- 
field says: 

“Well, that went down against us, under those condi- 
tions, against Celery-Cola, which virtually murdered it 
unjustly. My competitors used it against us and [ saw 
it was an uphill pull to try to overcome a thing of that 
kind. Well, we had had a good trade on Celery-Cola and 
a good trade on Koke, a pretty fair trade on Pepsi-Nola, 
and I made up my mind then to give my entire time, 
push and energy to Koke, beeause it had uot had the 
black eye that Celery-Cola had.’? (Applicant’s Ree., p. 
13%.) 

And again about this same matter Mayfield testified as 
follows: 

XQ. 845. And then some of you sent syrup to in barrels 
with labels on it, Soke labels on it? 

A. I did not go into the syrup business very mueh 
until 1909 or 710 alone there. 

XQ. 646. That was when vou went into the syrup 
business, 

A. Yes, sir, largely into the Koke syrup business, that 
was when I had trouble with Celery-Cola and got a black 
eve, with cocaine in it, the government found it and then 
1 thonght | would naturally have to overcome that and 
I pushed Koke. 

AQ. 647. But Koke had been vour biggest seller wp 
to that time? 

A. I would not say that. 

XQ). 648. How was the proportion between Koke and 
Celery-Cola up to the time you dropped Celery-Cola prac- 
tically and took on Koke exclusively? 

A. Well, Koke from ’88 to 1900, we sold more pos- 
sibly. 

XQ. 649. That Celery-Cola? 

A. Celery-Cola for several years, I believe was in the 
lead. 

AQ. 650, ‘Tlrat is, wpeto tls emit? 

A. Up to this suit, and since then we have done more 


IXoke business because we have pushed it. (Applicant’s 
Ree eos) 
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It is the opposer’s contention that Mayfield, and the com- 
panies in which he was interested, used the name ‘‘Koke,’’ for 
the first time, after the government prosecution, in 1909, with 
respect to the misbranding of Celery-Cola. It is the con- 
clusion of this tribunal, however, and is so held, that Mayfield 
and his business associates did make some use of the word 
“Koke’’ as a name for a soda fountain beverage during the 
period from 1888 to 1903, after which Mayfield became most 
active in his efforts to promote Celery-Cola, but that any 
trade-mark right which may have been aequired during that 
period prior to 1903 was clearly abandoned during the fol- 
lowing period from 1908 to 1909. Sueh abandonment of any 
prior use which may have been made is held to be satisfac- 
torily established by the evidence. Any other conclusion is 
deemed to be mntenable in view of Mayfield’s testimony im 
the case of State vy. Rice, supra, his affidavits in lis applhiea- 
tions for state registration, lis purchase without contest of 
the Murfreesboro registration and the Bitting application, 
the absence of the word Noke in any of the letters and other 
papers introduced by Pogue (Pluntiff’s Rebuttal Hxlibits, 
No. 11 to No. 64), his admission in a letter to Pogue in 1905 
that Celery-Cola was ‘this all,’? and the testimony of the 
Birmingham and St. Louis employees of the Mayfield com- 
panies to the effect that they never heard of the word ‘‘ Koke’’ 
during their employment. This evidence is all consistent with 
the conelusion that Mayfield had abandoned any use which he 
had previously made of ‘‘Koke’’ as a trade-mark and that 
he readopted the same in 1909 only because the government 
prosecution against ‘‘Celery-Cola’’ discouraged lim from 
thereafter attempting to market his goods under that name. 

That the appheant acquired nothing by the purchase of the 
bare trade-mark registrations and application for registra- 
tion, one from Murfreesboro Botthng Works and the other 
from Bitting, cannot be seriously questioned. It is so well 
settled that a trade-mark cannot be transferred, independently 
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of the business and good will in connection with which it has 
been used, as to render further discussion or the citation’ of 
authorities unnecessary. 

The ruling which has been made herein, to the effeet that 
applicant’s predecessors made some use of the mark ‘‘Koke’’ 
and abandoned the same prior to its readoption by Mayfield 
in 1909, is of substantially the same effect in deciding this 
ease as though it had been ruled, in aecordanee with opposer’s 
eontention, that the mark had never before been used. In 
1909 it was too late for applicant to acquire the right to use 
‘‘Koke’’ as a trade-mark ‘‘Stachelberg et al. v. Ponce, Corbin 
v. Gould, Denver Chemical Mfg. Co. v. Lilley et al, supra). 
At that time it was already, as established by the record in 
this case, a common nickname, throughout certain sections of 
the country, for opposer’s goods. Moreover, according to 
applicant’s own contention, the word ‘‘Koke’’ was then in 
common use, in many localities, as a generic name for any 
one of a large number of cola beverages, which alone would 
clearly bar applicant’s right to register. 

The opposer contends, and has introduced a large amount 
of evidence as proof, that the applicant has resorted to unfair 
and unlawful methods of marketing its goods as a competitor; 
that it has imitated opposer’s product and the containers in 
which it is distributed and sold; that it has sought to induce 
retailers to wilfwly and intentionally substitute and sell its 
product as that of the opposer; and that it has persistently 
harrassed those who will not do so. On the other hand, the 
applicant has submitted evidence to the effect that the op- 
poser has attempted to monopolize the market and has re- 
sorted to threats and intimidating measures to prevent the 
sale by competitors of any product similar to Coca-Cola. 
Whether these alleged facts are material to the issues which 
have been raised in the court proceedings, in which the testi- 
mony submitted for use in deciding this ease is also entitled, 
is a matter with which this tribunal is not concerned. Such 
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testimony is deemed to be entirely irrelevant to any issue 
which is properly raised for determination by the notice 
of opposition and has therefore heen disregarded in deciding 
this case. 

The opposition of The Coca-Cola Company is sustained, 
and it is adjudged that the appheant, Koke Company of 
America, 1s not entitled to the registration for which it has 
made application. 

Linit-of appeal: June 24, 1916. 

IE. STAUErER, 
Lyraminer of Interferences. 


May 24, 1916. 
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APPENDIX V. 


Hearing J ReS 
ial 2 ea 


In THE Unitep States Parent OFFice. 


The Coca-Cola Company vs. Koke Company. 


Opposition No. 1424. 


Appeal from Examiner of Interferences. 


Trade-Mark for Refreshing Non-Alcoholic Beverage not in the 
nature of a Food and a Soda Fountain Syrup. 


Application of the Koke Company filed June 28, 19138, No. 
71,308, published December 9, 1913. 


Messrs. Harold Hirseh and Frank F. Reed & Edward 8. 
Rogers, and Messrs. F. L. Brown and Francis M. Phelps 
for The Coea-Cola Company. 

Mr. F. T. H. Johnson for the Koke Company. 

There has been much litigation bearing upon the matter 
here presented. In United States v. Coca-Cola Company, 241 
U.S. 265, decided about a year ago, the case was remanded 
for further proceedings. The outcome of this case may affect 
the right of the company to apply the name ‘‘Coca-Cola’’ to 
its product which, I think, would affeet the standing of the 
opposer. But this suit has not aecording to my latest infor- 


mation, though now under negotiation, been finally disposed 
of. . 
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Of more direct hearing upon the issues here presented are 
two district court decisions. The first is the decision of Judge 
~Sawtelle of the District Court of Arizona. The opinion is 
found in the brief of the Coca-Cola Company before the Com- 
missioner, page 85. The deeree was dated September 16, 1916. 
IT understand that the appeal has not been disposed of. 

The second decision was in the District Court for the East- 
ern District of Louisiana. The deeree, by Judge Foster, is 
dated May 24, 1917, and a certified copy was filed with me on 
mie first day of June, PONT: 

In each of these deerees there are findings of fact that the 
word ‘‘Koke’’ is an abbreviation of the name ‘‘Coca-Cola”’ 
used by the public and by purchasers in designating coea-cola ; 
that the Koke Company of America, and its predecessor, did 
not adopt or use the name ‘‘Koke’’ until the vear 1909; and 
that it was adopted and used with the deliberate purpose of 
representing their goods to be the product and manufacture 
of the Coea-Cola Company. 

In the brief for the Xoke Company it is urged that the im- 
jury alleged by the opposer must arise from a mark which 
falls within the inhibition of Seetion 5 of the Trade-Mark Act. 
A motion was made by the applicant to dismiss the opposition 
for failure to state a cause of action. This motion was denied 
by the First Assistant Commissioner in an opinion dated 
January 13, 1915 (see Schedules referred to in the brief for 
the Coca-Cola Company, page 101). 

I agree with .1e contention by the opposer that the mark 
sought to be registered is not a mark by which the goods of 
the owner of the mark may he distinguished from other goods 
of the same elass; that it 1s in fact a mark by which, partly 
because of popular usage, the goods of the appheant would 
be confused with the goods of the opposer and that the op- 
poser would therefore be injured by the registration of the 
mark within the meaning of the statute. 

This disposes of the contention by the applicant that the op- 
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poser’s case must fall because merely an allegation of unfair 
competition. 

The opposer was permitted to amend his notice of opposi- 
tion. (See the opinion of the First Assistant Commissioner 
dated September 5, 1914, in the Schedules in the brief for the 
Coca-Cola Company, page 145.) I agree with the First As- 
sistant Commissioner that the purport of the original and 
amended notice is broadly the same and set forth in effect the 
same grounds of opposition. 

While it is true that opposition proceedings under the stat- 
ute are intended to be summary and the rule is, therefore, 
strict respecting the time within which they may be brought 
and respecting amendments after the statutory period has 
expired, vet I can see no reason for overturning the deliberate 
action of the office upon this point. Moreover, it would make 
little difference in the outcome so far as the Koke Company 
is concerned whether the point that the word ‘‘IXkoke’’ is not 
a distinctive name of the applicant’s goods is pressed by an 
opposer or-raised by the office of its own motion as a reason 
for refusing registration. 

The finding of fact as to the use of the name ‘‘Koke’’ 
arrived at by the examiner of interferences is somewhat dif- 
ferent from that by the District Courts indicated above. I 
do not think the difference in the conclusion reached by the 
examiner of interferences and by the courts important, in 
view of the showing as to the popular use of the word ‘‘Koke”’ 
whether as a nickname: for ‘‘Coca-Cola,’’ as imsisted by the 
opposer, or as a slang name for a whole class of syrups 
in which caffeine is an ingredient, as contended by the ap- 
plieant. In any event, the word fails to distinguish ap- 
pheant’s produet. Nothing but a elear showing of continu- 
ous use, beginning before the word became common on the 
hips of the public, could justify the office in registering it. 

In fact, it 1s not seen why anyone should wish to adopt 
such a trade-mark unless 1t were to Justify the retailer in sell- 
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ing his goods on the ground that they were called for when, in 
fact, the customer had no such thought in mind in asking 
for a “‘Koke.”’ 

There is, in truth, much testimony to which attention 1s 
ealled in the brief filed on behalf of the Koke Company to just 
this general effect. I refer to the testimony cited or quoted 
on pages 167 et seq. under the caption, ‘*The nickname or 
slang expression ‘Koke’ does not indicate or designate op- 
poser’s product exclusively—hence opposer will not be ‘dani- 
aged’ by the registration.’’ 

Of the cases cited the one which seems to me to come the 
closest is what is known as the ‘‘Denver Mud”’ ease (Denver 
Chemical Manufacturing Co. v. Lilley, 216 Fed. Rep., 869.) 

This, of course, was not a case of opposition or a question 
of registration. It did not involve the question whether 
“Denver Mud’”’ was a proper trade-mark. It was merely a 
ease of unfair competition. It was claimed by the appellant, 
who was the manufacturer of antiphlogistine, that if a eus- 
tomer should go into almost any drug store in almost any part 
of the globe and ask for ‘‘Denver Mud’? he would be handed a 
ean of antiphlogistine. 

It was speeifieally held that the term ‘‘Denver Mud’? was 
applied by the public to plastic dressings before antiphlogis- 
tine was placed on the market. Under this state of facts the 
conclusion was reached that the owners of the mark ‘‘ Anti- 
phlogistine’’? had not made out a ease of unfair competition. 

In the case at bar, however, the question is distinctly pre- 
sented whether cue has the right to adopt as his trade-mark 
the popular pseudonym for the goods which he sells. The an- 
swer must be in the negative. 

The examiner of interferences is sustained. 

THomas Ewine, 


Conwnissioner. 
Aug. 14, 1917. 


